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PREFACE TO THE FIRST EDITION. 



The last twenty years have seen what almost amounts to a 
Tevolntion in the shipping trade of Great Britain, Steamers 
have supplanted sailing ressels, and the electric telegraph 
has placed the centres of commerce throughout the world in 
immediate communication with each other. At the begin- 
ning of this century^ sailing ships made their one or two 
voyages a year, in a not too hurried manner, and the time 
of those voyages varied enormously as winds and waves 
might ordain. The master, absent from his owners for long 
periods, and without any power of speedy communication 
with them, had in all foreign ports great powers and great 
responsibilities in the employment of the ship. Shipowners 
carried goods under the terms of a short and simple bill of 
lading. 

The introduction of steam and the telegraph have changed 
all this. Ocean cables enable the shipowner to direct the 
employment and transact the business of his ship abroad 
while sitting in his ofiSce in London, and the master has 
become little more than the chief navigator of the vessel. 
The mighty power of steam enables regular voyages to be 
calculated on, while the large amount of capital invested in 
a steamer and the keen competition it meets compel the 
shipowner to take advantage of every hour and minute that 
can be saved in its employ. Shipowners also have gradually 
protected themselves by exceptions in their bill of lading 
against every risk of liability for damage to the goods 
they carry, until the bill of lading contains fifty or sixty 
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lines of closely printed conditions and exceptions, and there 
appears to be no duty imposed on the fortunate shipowner 
but that of receiving the freight. 

This great commercial change seems to justify new works 
on commercial law, as compared with new editions of the 
old works whose value no one will question, but which 
were compiled under a different state of business relations. 
Be-editing, to satisfactorily adapt such works to modem 
commerce, must almost be re-writing. Cases such as SeweU 
V. Bvrdiek, or Jackson v. The Union Marine Insurance Co., 
cannot, without a great want of proportion, be relegated to 
footnotes, and commercial practice has rendered obsolete 
much of the old learning. It is of very little use to set 
out the ** ordinary authority of a master " as founded on 
cases before 1860, when in 1886 the master's functions in 
port have been reduced almost to the vanishing point. 

In tiie following pages I have therefore endeavoured to 
combine the statement of the law with an account of the 
commercial practice of to-day, and I have not scrupled to 
omit old authorities which have become by change of time 
obsolete : while I have set out what the law is in the absence 
of express agreement, I have also added to it the clauses in 
an ordinary bill of lading of the present day which supersede 

or modify it. 

« « « « « 

T. E. S. 

1, Essex (Doubt, Temple. 
October 25, 1886. 
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DuBiNQ the three years and a half which have passed 
since this book was published nearly a hundred cases 
affecting its contents have been reported. These have 
been noted in their appropriate places, and/ where neces- 
sary, the text has been re-written: the whole work has 
been thoroughly revised* The most important additions 
to shipping law since 1886 are the discussion of the nature 
of excepted perils in the contract of affreightment, espe- 
cially perils of the sea, contained in the judgments of the 
House of Lords in The XanOio and Hamilton y« Fandorf 
(12 App. Ca«) ; and the theory of the relation of a bill of 
lading given to a charterer to the charter, involved in the 
dicta of Lord Esher in Bodoea/nachi v. MUhwim (18 Q. B. D.), 
and Leduc v. Ward (20 Q. B. D.) These have been care- 
folly considered. 

« « • > « « 

T. E. S. 

1, Essex Goubt, Templk. 
March 31, 1690. 
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Between seventy and eighty shipping cases have been 
reported since the last edition of this* work was published, 
and these'have been incorporated in the following pages. 
A series of important decisions on demurrage has done 
much to simplify this branch of the law, especially in 
relation to the strike clause, and the question of reasonable 
diligence in loading and discharging. A considerable 
portion of the Law of Affreightment might with advantage 
be codified. 

The new United States Statute, following the Montana 
decision of the Supreme Court, and declaring the negligence 
clause null and void, which came into force on July 1, 1893, 
has been printed with a short commentary as Appendix V., 
and demands the careful attention of all shipowners. 

I am indebted to my friends Mr. C. J. B. Hurst, of the 

Middle Temple, and Mr. E. T. Lawes, of Lincoln's Inn, for 

valuable assistance in compiling the Index and Table of 

Cases. 

T. E. S. 

3, Temple Gardlnh, 
October 10, 1803. 
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ALPHABETICAL GUIDE TO CASES. 



In the illiistrations contained in the following pages, an attempt has 
been made to lessen the labour of mastering the facts by using particular 
letters to represent particular* characters in the case. Thus, except in a 
few cases where they obviously stand for places, A is always a shipowner, 
C a charterer, G a consignee ; X is always the port of loading ; Z, the port 
of discharge. 
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6 




: 


shipowner, 
shipowner's agent, 
charterer. 


D 
£ 
F 


= 


charterer's agent 

captain. 

shipper. 




= 


consignee. 
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= 


indorsees of bill of lading. 


p 


= 


purchaser of goods shipped. 


Si 


= 


ships. 


V 

w 

X 
Y 
Z 


It II II II II 

• 


unpaid vendor of goods shipped, 
agent of such a vendor, 
port of loading, 
port of call, or of refuge, 
port of discharge. 



THE 

CONTKACT OF AFFKEIGHTMENT. 



—c^ 



Section I. — Nature and Construction op the 

Contract. 

Article 1. — Nature of the Contract. 

When a shipowner, or person having for the time the right 
as against the shipowner to make such an agreement, agrees 
to carry goods by water, or to furnish a ship for the purpose 
of so carrying goods, in return for a sum of money to be 
paid to him, such a contract is called a contract of affreight- 
ment y and the sum to be paid is called /ret^A^. 

When the agreement is to carry a complete cargo of 
goods, or to furnish a ship for that purpose, the contract of 
affreightment is almost always contained in a document 
called a charterparty (a), the shipowner letting the ship for 
the purpose of carrying, or undertaking to carry, the charterer 
hiring the ship for such purpose, or undertaking to provide 
a full cargo. 

Such a document is usually signed before any steps are 
taken under the contract it contains. 

When the agreement is to carry goods which form only 
part of the intended cargo of the ship, the contract of 
affreightment as to each parcel of goods shipped is evidenced 
in a document called a hiU of lading , which serves also as 
a receipt by the shipowner, acknowledging that the goods 



"(a) Ai to stampe on charters, see 33 & 34 Vict. c. 97, ss. 15, 66-68 ; Appendix III. 
Charters made entirely abroad can be stamped within two months of their receipt 
in this country. Tha Belfort (1884), 9 P. D. 215. 

B 



2 B1LL8 OF LADING. 

haye beeu delivered to him for a certain purpose. A bill 
of lading is rarely signed until some stejys have been taken 
in pursuance of the contract it evidences. 

By the custom of merchants indorsement of the bill of 
lading may pass the property in the goods, for the shipment 
of which it is a receipt . and by statute such an indorsement 
will also confer on the indorsee the same rights and liabili- 
ties as if the contract evidenced in the bill of lading were 
originally made with him (t). 

The charterer with whom the shipowner enters into the 
contract of affreightment may intend to supply the cargo 
himself. In this case, when the cargo is shipped, a bill of 
lading will almost alwajrs be signed, which is usually, while 
in the hands of the charterer, merely a receipt for the goods, 
but which may be evidence of a contract adding to or vary- 
ing the contract between them contained in the charter- 
party (c). 

Or the charterer may intend to enter into sub-contracts of 
carriage with other shippers, who provide all or part of the 
cargo. In this case, as each shipper ships his goods, a bill 
of lading will be signed, evidencing a contract between the 
shipper on the one hand, and, according to circumstances, 
the shipowner or charterer on the other. Such contract 
will be independent of the contract contained in the 
charterparty, except in so far as it expressly incorporates 
it (d). 

Article 2. — Nature and Effect of a Charterparty. 

A charter may operate as a demise or lease of the ship 
itself, to which the services of the master and crew may or 
may not be superadded. The charterer here becomes for the 
time the owner of the vessel ; the master and crew become 
to all intents his servants, and through them the possession 
of the ship is in him (e). 

(6) See Section V. post, Articles 57, 58, 75. 

(c) See Article 18, post; and Bodocanachi v. Milbum (1886), 18 Q. B. D. 67. 

(d) See Articles 18, 19,;mm^ 

(c) Sandeman v. Scxwr (1866), L. R. 2 Q. B. 86, 96. The language in the text 
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Or it may be that all that the charterer acquires by the 
cbarter is tbe right to have his goods conveyed by a par- 
ticular vessel, and, as subsidiary thereto, t') have the use of 
the vessel and the services of the owner's master and crew. 
In this case, notwithstanding the temporary right of the 
charterer to have his goods loaded and conveyed in the 
vessel, the ownership and also the possession of the ship 
remain in the original owner, through the master and crew, 
who continue to be his servants. 

If the owner's master, by agreement of the owner and 
charterer, acquires authority to sign bills of lading on 
behalf of the latter, he nevertheless remains in all other 
respects the servant of the owner (/). 

Nate. — The modern tendency is against the oonstruction of a 
charter as a demise or lease. The cases of demise are old cases, 
and their authority has been somewhat shaken by recent de- 
cisions. But each case must turn on the particular terms of the 
charter. The chief results of the construction of a charter as a 
demise would be : (1) that the owner, being out of possession, 
would have no lien at common law for the freight due under 
the charter ; (2) he would not be liable to shippers, who did 
not know of the charter, or to the charterer, for acts of the 
master and crew (a) ; (3) the master would be the agent of 
the charterer, so that delivery to him of goods bought by 
the charterer would, unless the bill of lading was made 
deliverable to shipper or order, divest the unpaid vendor's 
right of stoppage in trawniu. Under a charter not a demise, 
the master would be a mere carrier, and not the char^ 
terer's agent, and the right of stoppage would remain ((/): 
(4) If a chartered ship earned salvage, the salvage reward 



is that of Cockburn, C.J. Lord Esher, in BaumvoU t. Oilchrest (1892), 1 Q. B. at 
p. 259, prefers to put it thas: — *'the question'' (whether an owner was liable 
for acts of the captain of his ship) '* depends, where other things are not in the 
way, upon this : whether the owner has bj the charter, where there is a charter, 
parted with the whole possession and control of the ship, and to this extent, that 
he has given to the charterer a power and right independent of him, and without 
reference to him to do what he pleases with regard to the captain, the crew, and 
the management and employment of the ship. That has been called a letting or 
demise of the ship. The right expression is that it is a parting with the whole 
possession and control of the ship." Cf. per Lopes, L. J., at p. 261. This view is 
approved by the House of Lords in the same case ; (1893), A. C. 8. 

(/) Sandeman v. Scurr (1866), L. R. 2 Q. B. 86, 96 ; c/. BavmvoU v. GUchrest 
# Cb. (1893), A. 0. 8 ; and see Art. 18. 

(a) c/. Ba'nnvoll v. Oilchrest 4r Co.^ (1893) A. C. 8. 

(g) Bemdtson v. Stranfj (1868), L. R. 3 Ch. 588 ; Ex parte Roscvear China Clay 
a (1879), L. R. 11 Ch. b. 560. Vide post. Articles 68, 69. 

B 2 
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would go to the charterer if the charter were a demise; to the 
owner if the charter were not a demise (K) : (5) Where statutory 
duties are imposed on the " owner " of a ship, such as the duty 
of paying for the burial of cattle washed ashore from a ship or 
wreck, in the absence of express provisions in the charter, the 
charterer would be liable if the charter were a demise, the owner 
if it were not (t). Lord Esher's judgment in BaumvoU v. 
Gilchresl d Co, (j) suggests that the true distinction between 
the two classes of charter is whether the owner has for the 
time parted with **the whole possession and control of the 
ship." 

I. Cases in which a charter has been held not to be a 
demise. 

Case 1. — A. chartered a ship to C, to sail to X., and load from Cs agent 
there, cargo to be stowed at merchant's risk and expense. The captain to 
Mgn bills of lading if required at any rate of freight without prejudice to 
the charter. 

At X. goods were shipped by shippers who knew nothing of the charter 
(k) under a bill of lading signed by the master. 

lleldy that A. had not parted with the possession of the ship ; that the 
master was still A.'s servant, and that his signature to a bill of lading 
bound A. That the stowage of goods was by a stevedore appointed by 
the charterers, though ultimately paid by the owners, made no differ- 
ence (l). 

Case 2. — A. entered into a charter with C. that his ship being staunch, 
" and so maintained by owners, shall be placed under the direction of the 
charterer " for conveyance of goods within specified limits. " The steamer 
to be let for the sole use of charterers and for their benefit for six months. 
.... Charterers to have whole reach of hold and usual places of loading, 
room being reserved to owners for crew. . . . Captain to use despatch in 
prosecuting voyage, and crew to render customary assistance in loading ; 
captain to sign bills of lading . . . and to follow the instructions of the 
charterers as regards loading . . . coals at cost of charterers, ownera find- 
ing all ship's stores, and paying crew*s wages . . . captain to furnish 
charterers with log, and to use Bails when possible to save coals . . • 
vessel to be returaed at end of period by charterers." 

As a fact, A. paid the master and crew. 

(A) Vide post. Article 121. 

(0 cf. Trinity Houte v. Clark (1815), 4 M. & S. 288; past, p. 6. On the 
tiabilitj of n ship in rem for a collision, when the charter amounts to a demise, 
see The Tasmania (1888), 13 P. D. 110 ; and Article 122, post. On the personal 
liability of the owner of a ship proceeded against m rem j see 27ie Dictator (1892), 
P. 304. 

(;•) (1892), 1 Q. B. 253 : (1893) A. C. 8. 

(^k) If they had known of the charter, they could only have sued the charterer on 
the contract. Neuberry v. Cdrin (1832), 1 01. & F. 283. 

(0 Sandeman v. Scurr (1866), L. R. 2 Q. B. 86. If A. had parted with the 
possession and control of the ship, he would not have been bound by the acts of a 
mnster who was not his servant, even to shippers ignorant of the charter. BataU' 
voll V. Gilclirest (1 892), 1 Q. B. 253 ; (1893) A. C. 8. Steel v. Lester, vide post, is 
explained in that case by Lopes, L.J. (p. 261) as turning on the owner's appoint- 
ment of, and power of dismissing, the captain. 
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EM, that there was no demise ; and that A. was still responsible for 
acts of the master and crew, both to the public and to G. (m). 

Ckue 3. — A.., registered as the ** managing owner" of a diip under the 
Merchant Shipping Acts, made an agreement with E., the master, that E. 
should take the ship wherever he chose, shipping whatever cargo he 
thought fit, engaging; the crew, and paying A. one-third of the net profits. 
A under this agreement had no control over the vessel. £. made a 
charter, which A. knew nothing about, with C, " between E., master, for 
and on behalf of the owners.*' Held, that this arrangement did not amoimt 
to a demise to E., but that A. still remained liable to the public as 
" managing owner " (n). 

Case 4. — C. hired a steamer for the day from A., who sent him this 
memorandum : '* I note the 8, is engage<l to you for X. for May 28, at 
hire per day of £6, your party not exceeding fifty persons." A. employe d 
and paid the master and crew, who navigated the vessel. Btld, that C. 
had no such exclusive possession as to justify him in expelling a stranger 
who came on board by consent of the captain, though he could sue A. for 
breach of contract (o). 

n. Cases where it was held that the charter amounted to 
a demise. 

Case 5. — ^A. by deed appointed E. to command a ship on a certain 
voyage, paying a certain freight to A. and retaining the surplus for him- 
self; A. had a su|)er-cargo on board with power to Hupersede E. if he mij- 
coaducted himself. By another instrument E. was to be paid wa.;es by 
A The deed or charter was made bona fide, and i^rsons who shipped 
goods were aware of it. Held (by the House of Lords), that E. was owner 
of the ship pro tempore^ and was alone liable to shippers on the bill of 
lading (p). 

Case 6. — A. had purchased a ship for the purpose of selling it to G. 
under an agreement which provided for payment of part of the purchase- 
money down, and part at the expiration of a charter of the same date. 
Under this charter A. agreed to let and C!. to hire the steamer for four 
months, the charterer to provide and pay for provisions and wages of 
captain, officers, engineers, and crew ; owner to pay insurance and main- 
tain steamer in an efficient condition during service ; charterers to provide 
and pay for coal, port-charges, pilotage, etc. Payment for use and hire of 
vessel at rate of £750 per calendar month, hire to continue until delivery 
of ship to owners, unless lost. Owner has option of appointing chief 
engineer, to be paid by the charterers. Owner to have lien on cargoes 
for freights due under charter. 

G. appointed and paid captain, officers and crew ; A. appointed chief 
engineer. A. was registered as owner and managing owner. 

Meld, that A. had parted with the possession and control of the vessel, 



(m) Omoa Coal and Iron Company v. Huntley (1877), 2 C. P. D. 464. 

(») Sted v. Lester (1877), 3 0. P. D. 121 ; See also ChrUtic v. Lewis (1821) : 
2 B. & B. 410; and SavUle v. Cmpion (1819), 2 B. & Aid. 503 ; and compare 
with Nevfberry v. Coloin (1832), 1 CI. & F. 283. 

(o) Dean v. Jlogg (1834), 10 Bing. 345; see also Lucas v. Nockells (1828), 
4 Bing. 729. 

(;>) Nmoberry v. Colvin (1832), 1 CI. & F. 283. 
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BO that he was nut liable to shippers ignorant of the charter on bills of 
lading signeci by the master {q), 

C'tse 7. — A. chartered a ship to C. ** t<) be placed under the direction of 
C," to be tmpluyed within certain limits as ordered by C. "The said 
stiainer is let for the sole use cif C. and lor his benefit for three or mure 
calemiar niontlis at C/s option, he having the whole reach and burden of 
the vesiiel, freight |)ayabie till the vessel is again returned by (-. " C. to 
supply coals and pay all wages, expenses, etc., except insurance. Ihe 
vessel to be delivered up to A. on the termination of the charter in the 
same good order aud condition as when delivered/ Meldy to amount to 
a demise of the ship to C. (?•). 

Ccue 8. — A. ''granted and to hire and freight let** his ship to the 
Crown, for trans]x>rt for three montiis, and afterwards for so long as 
required. The master and crew were employed and paid by A. Held, 
that the Crown was temporarily owner, so that A. was not liable for light 
dues to be paid by " the owners of ships ; '^ and that the master and crew 
were only employed by A. to enable the Crown to enjoy its ownership to 
the bi-st advantage (s). 



Article 3. — The Bill of Lading. 

A bill of lading is a receipt for goods shipped on board a 
ship, signed by the person who contracts to carry them, or 
his agent, and stating the terms on which the goods were 
delivered to and received by the ship. It is not the con- 
tract, for that has been made before the bill of lading was 
signed and delivered, but it is excellent evidence of the 
terms of the contract (/). 

(q) Baunwoll v. Oilchrest (lB93)f A. C. 8. See Article IS^ post, and Belcher 
V. Capper (1842), 4 M. & G. 502. 

(r) Meiklereid v. West (1876), 1 Q. B. D. 428. 

(s) Master of Trinity Bouse r. Gark (1815 \ 4 M. & S. 288. This case, as aUo 
Frazer v. Marsh (1811), 13 East, 238, and Hutton v. Brwjg (1816), 7 Taunton, 
14, have been so much distinguished and doubted, especially in Christie v. Lewis 
(1821), 2 B. & B. 410, and Sandeman v. Scurr (1866), L. R. 2 Q. B. 86, that they 
cannot be considered of much authority. Lord £llenborongh*s language in 
Frazer y. Marsh, Isying stress on the loss of "control and possession" by the 
owner, is however cited with approval by Lord Esher in BaumvoU v. GiUshrest 
(1892), 1 Q. B. at p. 259 ; and by Ix)rd Herschell (1893), A. C. at p. 18. The old 
style of '* granting to hire and to freight kt,'* has dropped out of charters, and 
the modern form of charier, '^It is mutually agreed between A., owner of the 
S, and (7., that the S, shall proceed to X. and then load a cargo,** can rarely, if 
ever, be construed as a demise. Some American charters are made by deed, and 
run that the parties to the deed *' covenant and agree in the freighting and 
chartering of the vessel,'* and the charterer " covenants to charter and hire," but 
the wnole frame of the charter shows that no demise is intended. Some charters 
go so fai that the owner only contracts '^ to provide a screw steamer," of a 
certain class and tonnage, for a certain voyage. If the charter does amount to a 
demise, the hirer will not be liable for damage to the ship through the act of 
God without his negligence. Smth v. Drummomi, 1 C. & K. 160 (1883). 

(t) Per Lord BramwelK in Seicell v. Bardick (1884), 10 App. C. 105. 
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The terms of the contract may also be gathered from the 
charter, where there is one, and either some or all of its 
terms are expressly incorporated in the bill of lading, or 
the charterer is also the shipper, in which latter case the 
bill of lading as between charterer and shipowner is usually 
merely a receipt {u) : from the mate's receipt («), shipping- 
cards (y), placards, or handbills {z) announcing the sailing 
of the ship ; or from representations by the broker, or other 
agent of the carrier (a). 

Note, — Shippers are usually well aware of the terms on which 
goods are shipped in any regular line or trade, as the billH of 
lading are printed and sold by firms of stationers, the particulars 
of the goods being filled in by the shippers themselves, who 
then leave them for signature at the office of the broker of the 
line. The judgment of Mellish, L. J., in Parker v. South Eastern 
Bailway Co. (b), in its assumption that a person taking a bill of 
lading must necessarily be bound by all its terms, for he knows 
that the contract of carriage is contained in it, seems a little 
too sweeping in view of the actual course of business. Modem 
bills of lading contain " a long list of excepted perils, exemp- 
tions from and qualifications of liability, printed in type so 
minute, though clear, as not only not to attract attention to 
any of the details, but to be only readable by persons of good 
eyesight." 

A question may therefore arise whether the bill of lading 
really represents the terms of the contract to which the shipper 
agreed, as where it contains in small print very unusual clauses. 
Thus, in Crooks v. Allan (c) Lush, J., in delivering judgment, 
said: *'If a shipowner wishes to introduce into his bill of 
lading so novel a clause, as one exempting him from general 
average contribution .... he ought not only to make it clear 
in words, but also to make it conspicuous by in>erting it in 
such type and in buch part of the document that a person of 
ordinary capacity and care could not fail to see it. A bill of 
lading is not the contract, but only evidence of the contract, 
and it does not follow that a person who accepts the bill of 
lading which the shipowner hands him, is necessarily and 



(tt) Vide post. Articles 18, 19, and see Rodoaanachi v. MUbum (1886), 18 Q. B. D. 
67. 

(x) De Clermont y. General Steam Nuv. Co. (1891\ 7 Times L. R. 187. 

(j/j Peel V. Fi^e (1815), 4 Camp. 243. 

(^) Phillips V. Ed'iards (1858), 3 II. & N. 813. 

(a) L'UfUfuiat v. DitcheU (1800), 3 Esp. 64. 

(6) (1877; 2 C. P. D. 42-2. 

(c) (1879) 5 Q. B. D. 38 cf p. 41 ; and see Rodocanaohi v. MUbum (1886) 
18 Q. B. D. 67. 
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withont regard to oircumstanoes bound to abide by all its 
Btipulations." 

So in Lewis v. McKee (d) the captain was held not affected by 
a restrictive endorsement on a bill of lading, to which his atten- 
tion was not called, and, BewhUj which he could not ordinarily 
and reasonably be expected to see. 

The same principle governs the effect of the restrictive stamps 
sometimes affixed in London to bills of lading for parts of a 
journey, for which one through bill of lading has already been 
signed {e). The question is similar to that raised in the ^' cloak- 
room cases/' which are fully discussed in Waikina v. Rymill (/). 
There would be two questions of fact for the jury : (1) Was the 
shipper actually aware of the particular clause or stamp? (2) If 
not, were reasonable means taken to inform him of it, and 
would a reasonable man have been aware of it ? While a shipper 
who has shipped under a particular form of bill of lading for 
some time without objection would be treated as bound by its 
terms, it would certainly be advisable for a shipowner to give 
him notice of any change in that form (jg). 



Article 4. — Effect of Illegality on a Contract of Affreightment, 

Where the contract of affreightment cannot be perfornxed 
without a violation of English law, it is void, whether the 
parties knew of the illegality or not, when it was entered 
into Qi). 

Illegality by foreign law is treated by English law as 
impossibility in fact, and discharges the parties where it 
prevents something which they are both bound to do within 
a reasonable time, not otherwise defined (t), but not when 
it only prevents an act which one of them has agreed to 
perform within a fixed time (&). 

Where a contract can be performed in two ways, one of 



(d) (1868) L. R. 4 Ex. 58. 

(e) Vide post, ArticX^ 22, 
If) (1883) 10 Q. B. D. 178. 

(^) For a case arising from changes in the usaal form of bill of lading ; 8e« 
2>tf Clermont v. General Steam Nov. Co. (1891), 7 Times L. R. 187, 

(A) Eaposito v. Bovoden (1857), 7 E. & B. 762 ; see also Barker v. Hodgson 
(1814), 3 M. & S. 267, 270 ; Atkinson v. Ritchie (1809), 10 East. 530, at p. 535. 
^ (0 Ford V. CoUsw>rth (1870), L. R. 5 Q. B. 544; Cargo ex Argos (1873), L. R. 
5 P. C. 134, and note to Article \?>2,post, 

{k) A8 in Blight v. Page (1801), 3 B. & P. 295, note ; see also Kirk v. QifAs 
(1857), 1 H. &N. 810. 
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which is legal and the other illegal, it will not be avoided (J) 
unless there is an intention to perform it in the way known 
to be illegal (w). 

Case 1. — An Italian ship was chartered by an En^li^hman to carry 
wheat from Rnssia to England ; before the ship an*ived at the Russian 
piirt war was declared between England and Kustda, and so continued up 
to the day when the lay-days fur loading would have expired. Eeld^ that 
the declaration of war made commercial intercourse between England and 
Russia illegal, and that the contract was therefore dissolved by English 
law (n). 

Case 2. — C. chartered in France A/ssbip to load pressed hay in Prance, 
and piooeed direct to London, ''all cargo to be brought and taken from 
ship alongside." C.'s agent told the captain that the hay was to be 
landed at a particular wharf in London, and the captain assented. At the 
time of making the charter, the import of French hay into England was 
illegal by Enghsb law, though neither party knew of it On arrival at 
London, when landing at the pro|)OBed wharf was found illegal, after 
eighteen days' delay beyond the wy-days, 0. unloaded the hay *' alongside 
ship," for export in auother vessel ; this proceeding was not illegal. To 
an actioQ by A. for demurrage, C. pleaded that the contract was void for 
illegality. Edd^ that as the contract could be, and had been, performed 
legally, by taking the hay alongside for exportation, and, as there was no 
evidence of intention to perform it illegally with knowledge of its illegality, 
it was not void, and C. was liable for demurrage (o). 

Case 3. — ^A Prussian ship was chartered to call at an English port for 
orders *' to proceed to any safe port in Great Britain or on the continent 
between Havre and Hamburg.*' She received orders at Falmouth, on 
July 11, to proceed to Dunkirk; on July 19, before she had reached 
Dunkirk, war broke out between France and Prussia. Edd^ that the 
contract was not dissolved, as the charterer could name some safe port 
within the charter limits, not being French, at which the charter could 
legally be performed (p). 



(0 WoMgh T. Mwr%8 (1873), L. R. 8 Q. B. 208 ; The TetUonia (1872), L. R. 4 
P. C. 171 ; Haines v. Busk (1814), 1 AHarshall, 191. 

(m) Heslop v. Jtmes (1787), 2 Chit. 550. See also Cunard v. Hyde (1858), 27 
L. J. Q. B. 408 ; and Wilson y. Rcmkm (1865), L. R. 1 Q. B. 162, in which the 
plaintiff was held to have no illegal intention, and Cunard v. Hyde (1859), 29 
I* J. Q. B. 6, in which he was held guilty. 

(n) EsposHo v. BotodeUy xnde supra. See also Avery v. Bovcden — Beidv, Hoskins 
(1856), 6 £. & B. 953. 

(o) Waugh v. Morris, L. R. 8 Q. B. 202 (1873) : see also Cargo ex Argos (1873), 
L. R. 5 P. C. 134, where illegality by French law, impossibility by English law, 
was met by the snggestion that the charterer might unload '^alongside," and so 
act legally. The aroidance must be limited strictly to the acts rendered illegal. 
Thus, in Storer v. Qordon (1814), 3 M. & S. 308, where a ship was chartered to 
deliver an outward cargo on payment of freight, and carry home cargo, the 
seizure of the outward cargo by the Government before delivery was held to 
absolve the charterer from payment of freight, but not from the liability to load 
a return cargo. Seizure by revenue officers will be prima facie proof of illegality 
of voyage, without proving actual condemnation. Blanch v. Solly (1818), 1 Moore, 
531. 

(p) The TeuUmia (1872), L. R. 4 P. C. 171. 
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Article 5. — Effects of Blockade, 

A charter, the performance of which requires the running 
of a foreign blockade, is not illegal by the municipal law of 
England, though both parties knew of the blockade when 
the charter was entered into (y). The only eflFect of such 
knowledge will be to prevent the delay caused by the 
blockade from putting an end to the charter (r). 

Running a blockade, by international law, involves the 
confiscation of the ship if captured on the out or home 
voyage, and of the cargo, if its owners knew or might have 
known of the blockade when they entered into the contract 
of carriage (s). 

Case, — To an acticu on a charter, defendants pleaded that **it was 
entered into for the purpose of running the blockade of the southern ports 
of the United States." Udd^ no answer in law (t). 



Article 6. — Construction of the Contra/it : On what Principle. 

Charters and bills of lading are to be construed in the 
light of the nature and details of the adventure contem- 
plated by the parties to them (u). 

The construction to be given to charters and bills of 
lading is not an unnecessarily strict one, but such a one as 
with reference to the context and the object of the contract 
will best effectuate the obvious and expressed intent of the 
parties (v). They are to be construed according to their 

(q) The Helen (1865), L. R. 1 A & E. 1 ; Medeiros r. Hill (1832), 8 Bingr. 231 ; 
Muoraotn v. Greuva (1811), 2 Camp. 626 ; Nay lor v. Taylor (1828), M. & M. 205. 

(r) See Article 30, post ; and see, as to contraband cargo. Ex parte Chavasse, 
llJur. N. S. 4(j0 (1865). 

(«) The Mercf'rius (1798), 1 Rob. 80; The Alexander (1801), 4 Rob. 93; The 
A lonis (1804), 5 Rob. 256, 259 ; The Exchange (1808), 1 Ed w. 39, 42 ; The James 
Coo': fl810), I Edw. 261 ; Baltazzi v. /?.ycfrr (1858), 12 Moore, P. C. 168. The 
headnote to the latter case is not justified by the report, so far as it contradicts 
the text. 

{t) The Be'eny vide supra, 

(u) Muckill V. Wright (1888), 14 App. C. per Lord Halsbury at p. 114; Lord 
Watson at p. 116 ; Lord Macnaghten at p. 120. Glytm t. Marjctson (1892), 
1 Q. B. 3;J7 ; (1893), A. C. 

(r) Dimcch v. Cjrleit (1858), 12 Moore P. C. at p. 224; So, per Brett, M.R., 
in Siilifig ^'/lip Garsiou v. Hickie (1885), 15 Q. B. D. 580. " The term * port * is 
to be taken in its business, popular, or commercial sense, and not in its legal 
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sense and meaning, as collected in the first place from the 
terms used, understood in their plain, ordinary, and popular 
sense, unless they have generally in respect of the subject- 
matter, as by the known usage of trade or the like, acquired 
a peculiar sense, distinct from their popular sense ; or unless 
the context evidently points out that they must in the par- 
ticular instance, and in order to effectuate the immediate 
intention of the parties, be understood in some other special 
and peculiar sense (x). 

The construction of a charter or bill of lading is for the 
Court, unless there is mutual (y) mistake of the parties, 
ambiguity (z), or some peculiar meaning attached to the 
words of the document by reason of the custom of the trade 
or port to which the document relates. In these cases the 
presence of the mistake or the meaning of the words will be 
a question for the jury, and oral evidence will be admissible 
to assist their decision ; whether there is any ground for 
the admission of oral evidence on these points (a) will be 
a question for the Court (&). 

Exceptions or clauses introduced in favour of one party to 
the contract are to be construed most strictly against 
him (c). 

Case 1. — A ship was chartered to proceed to X., a river port, and there 
load, " the master guarautceinij: to carry 30' tons dead weight of cargo, 
upon a draught of twenty-six feet of water." The ship could carry such a 
cargo, at such a draught in salt, but not iu fiesh, water. Beld, that as the 
charter shew&i tiiat both }^ities conteuj plated loauing in a river, the 
guarantee must be applied to both fresh and salt water (ci^). 

Case 2. — A ship was chartered "to proceed to loauing-berth, North 



defiaition for reyenue or pilotage purposes," and in Stewart v. Merchants' Marine 
Ins, Co, (1885), 16 Q. B. D. at p. 627. 

(x) Per Lord Eldon in RobeHsm v. French (1803), 4 East at p. 135, cited by 
Bowen, L.J., in Hart v. Standard Marine Ins. Co, (1889), 22 Q. B. D. at p. 501. 

(y) Dixon T. fferiot (1862), 2 F. & F. 760. 

(«) Cf. TUe Cwfew (1891), P. 131. 

(u) As to variation of charters or bills of lading by parol evidence, see 
Thompson v. Broim (1817), 7 Taunt, 656 ; White v. Faikin (1810), 12 East, 
578 ; JUduc v. Ward (1888), 20 Q. B. D. at p. 480. 

(6) Bowes v. Sltand (1877), L. R. 2 App. C. 455, 462 ; Ashford v. Rcdford 
(1875), L. R. 9 C. P. 20. As to evidence of usage, see Article 8. 

(c) ButtM V. Englisli (1883), 12 Q. B. D. at p. 222; per Bowen, L J.; cf. 
Nonnan v. Binnington (1890), 25 Q. B. D. at p. 477. 

(d) The Norway (1865), 3 Moore, P. C, N. S. 245. Cf, Mart v. Standard 
Marine Co, (1889), 22 Q. B. D, 499 ; Mackill v. Wright (1888), 14 App. C. 106. 
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Dock, Swansea, aiid there load, always afloat, a fall cargo . . . lighterage 
if any, necessary to enable steamer to complete loading at North Dock, 
Swansea, to be at merchant's risk and expense." The vessel could have 
loaded " always afloat *' in the North Dock, but could not at neap tides 
have got over the sill fully loaded. To avoid waiting till spring-tidts, the 
shipowners moved the ship to another dock when partly loaded; the 
charttrerd claimed the cost of carrying cargo to the other dock. Held^ 
that the clause as to lighterage was sufficiently ambiguous to admit ex- 
trinsic evidence in the shape of telegrams between the parties before 
siguiig the charter to explain it (e). 



Article 7. — Construction of the Contract, — By what Law. 

The constmction of charterparties and bills of lading 
must be governed by the law by which it appears from all 
the circumstances that the parties intended to be bound. 
Though, in the absence of clear evidence of intention, the 
presumption in the case of contracts generally is that such 
law was the lex loci contractus, the law of the place where 
the contract was made (/), it is submitted that in the absence 
of any express indication of intention as between the parties 
to a contract of affreightment, there is a strong presumption 
in favour of the law of the ship's flag {g). 

Whoever puts his goods on board a foreign ship to be 
carried authorizes the master to deal with them according to 
the law of the ship's flag, unless that authority is limited by 
express stipulation between the parties at the time of the 
agreement (A). 

Com 1. — 0., a Bi-itish subject, chartered a French ship at a Danish port 
for a voyage from Hayti to France or England at charterer's option. The 
master in a Portuguese port gave a bottomry bond, binding ship, freight, 
and cargo. 0. as cargo-owner, having to pay under the bond, called 
upon the shipowner to indemnify him. The shipowner abandoned the 
ship aud freight to him. This was a good defence at French, but not at 

(e) The Curfew (1891), P. 131. See The Nifa (1892), P. 411, when such 
evidence was rejected, there being no ambigaity. 

(/) In re Missouri S.S. Go. (1889), 42 Ch. D. at pp. 336, 338, 340; Cftartered 
Bank v. Netherlands Company (1883), 10 Q. B. D. 521, 529, 540; Jaoobs 4r Co, v. 
Credit Lyonnais (1884), 12 Q. B. D. 589; Ex parU Deter^ In re Suse (1887), 18 
Q. B. D. at p. 666. 

(g) Lloyd v. Guibert (1865), L. R. 1 Q. B. 115; The Gaetano e Maria (1882), 
7 P. D. 1, 137 (C.A.) at p. 147 ; The August (1891), P. at pp. 342, 343 ; The Bahia 
(1864), B. & L. 292, 301. 

{h) The Gaetano e Maria, supra, per Brett, L. J., at pp. 147, 148 ; per Cotton, 
L.J., at p. 149 ; The Kamak (1869), L. R. 2 P. C. 505. 
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English law. Held, that the French law, being the law of the ship's flag, 
f[uverned the relations of the parties to the charter (t). 

Case 2. — G., domiciled in England, shipped goods under a charter made 
in London on an Italian ship bound for England. The master in a 
Portuguese port gave a bottomry bond on ship, cargo, and freight. He 
did not communicate with his owners, but could have done so. By 
English law communication under such circumstances was necessary ; by 
Italian law it was unnecessary. Edd, that the powers of the mastt- r to 
deal with the goods Were governed by Italian law, being the law of the 
ship's flag (k). 

Case 8. — ^A German ship, with German master, was chartered by German 
charterers from Kus^da to England. Charterparty and bill of lading were 
in English, ffetd^ the German law must govern the interpretation of the 
documents (Q. 

Case 4. — A passenger with luggage embarked on an English vessel on a 
voyage from England for France under a ticket bought in England. The 
luggage wan lost; the ticket under English law freed the ship from liability; 
the French law would render the ship liable in spite of the ticket. Beld, 
that the English law must prevail, being both the law of the fla.;, and 
the ha: loci contractus^ and being also necessary to give some meaning to 
conditions in the ticket which would be invalid by French law (m). 

Case 5. — An English company chartered an English ship to G., a citizen 
of the United States, to carry cattle from Boston to England. The charter 
was made in Boston, and contained a clause protecting the shipowner from 
Uability for the negligence of his master or crew. iSuch a provision was 
void by the law of Massachusetts as contrary to public policy, but valid by 
English law. The cattle were lost by the negligence of the master and 
crew. G. claimed a}i;ainst the company, who pl^ed that they u ere not 
liable. Edd^ by Ghitty, J., that the contract must be governed by English 
law ; generally, as the law of the flag ; and in particular as the law the 
parties shewed their intention to be bound by. The Gourt of Appeal 
affirmed his decision on the second ground (n). 

Case 6.— E., an English merchant, shipped goods in an English port to 
be carried to a Dutch port in a ship registered in Holland, and carrying the 
Dutch flag, belonging to a company registered in Holland, and also regis- 
tered in England as an English joint stock company. The bill of lading 
was in the English languajice and form, and described the company as a 
*' limited company." Betd^ that the intention of the parties was that the 
contract should be governed by English law, thus setting aside the prima 
facie application of the ** law of the flag " (o). 

(0 Lb'^d Y. ChabeH (18«5), L. R. 1 Q. B. 115. 

h) The Oaetano e Maria (1882), 7 P. D. I, 137. 

(/) 7%^ Express (1872), L. R. 3 Adm. 597. Cf, The August (1891), P. 329. 

(m) F. ^ 0. Company r. Shand (1865), 3 Moore, P. C, N. S. 272. See also 
Moore v. Harris (1876), L. R., 1 App. C. 318, where also the law of the flag, and 
the lex loci contractus were the same. It is not possible to lay down any Hxed 
rule as to the lex loci contractus from these two cases ; particularly as in Lioyd 
▼. GuibeH (1865), L. R. 1 Q. B. 115, Willes, J., took the case of bills of lading in 
foreign ports, such as Alexandria, as shewing the absurdity of the lex loci con- 
tractus as a general rule. In The Stettin (1889), 14 P. D. 142, the law of the 
flag, the law of the place of performance, and the law of the place where the 
contract was made, were shewn to be identical; and it therefore became un- 
necessary to decide between them. 

(n) In re Missouri S.8. Co. (1889), 42 Ch. D. 321. 

(o) Chartered Bank v. Netherlands India Steam Company (1883), 10 Q. B. D. 
521. 
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Note. — The pjencral lule of law is tindoTibted, that while the 
intention of the parties to a contract is the real guide in deter- 
mining by what law they intended their contract to be governed, 
yet, in the abRence of any evidence of a different intention, the 
law of the country where the contract wf:s made is presumed to 
be the governing law. The cases preceding In re Missouri S,S. 
Co, (p) suggest that in the case of contracts of affreightment 
there is a strong presumption in favour of the law of the ship's 
flag; and this view was taken by Chitty, J., in the Missouri 
case, where at p. 327, after citing Lloyd v. Guibert (q), he said 
that the principle upon which that case proceeded (the Liw of 
the flag) '* is not confined to the particular facts of that case, 
but is applicable and ought to be applied not merely to ques- 
tions of construction, and the rights incidental to and arising 
out of the contract of affreightment, but to questions as to the 
validity of the stipulations in the contract itself. ... It is just 
to presume ihe^t in reference to all such questions the parties 
have submitted themselves to the law of one country only, that 
of the flag; and so to hold is to adopt a simple natural and con- 
wstent rule." The conclusions of his judgment rest " fiist on 
the general ground that the contracts are governed by the law 
of the flag ; and secondly on the particular ground that the 
parties were contracting with a view to the law of England." 
The Court of Appeal, stating the general principle of the lex loci 
coniractuSf find that the parties contemplated that their contract 
should be governed by English law (which was also the law of 
the flag), but say nothing; either for or against the law of the 
flag, as a general presumption. 

It is submitted therefore that the previous authority <»f Lloyd 
V. Ouihert (q) and The Gaetano e Maria (a), followed in The 
August (r), on these points is not shaken, and in view of it the 
cases of The Hamburg, Duranty v. Hart (s) ; The San Roman (t) ; 
and The Wilhelm Schmidt («), so far as they set up anotner 
standard of construction than the law of the flag, are of very 
doubtful authority. 

In The Hamburg ( 1 864), a bottomry bond payable in England 
was given at St. Thomas by the master of the S, of Hamburg, 
chartered from Nicaragua to England. In an action on the 
bond, Dr. Lushington said : " I shall govern my judgment by 
the orHinaiy maritime law," and, after referring to The Gratitu- 
dine (»), in which he noted that Lord Stowell had not suggested 
that any other law should be applied, and to The Bonaparte (a;), 

(p) In re Mi<smri S.S. Co. (1889), 42 Ch. D. 321. 

(//) (I8B5), L. R. 1 Q. B. 115, 125. 

(a) (1882X 7 P. D. 137. 

(r) (1891), P. 329. 

(s) (1864), B. & L. 253, 260, 272. 

(0 (1872) L. R. 3 Adm. 583; L. R. 5 P. C. 301. 

(u) (1871), 25 L. T. 34; 1 Asp. Mar. C. 82. 

(d) (1801), 3 C. Rub. 240. 

(x) (1803), 8 Moore P. C. 459. 
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he oontinned :-'— " In this case therefore and for the present, I 
must take as my gnide the ordinary maritime law. The state 
of the pleadings also is so vague, and the evidence so loose and 
unsatisfactory that I can take no other course. Whenever any 
specific law^ is averred to be the governing law with sufficient 
distinctness^ and proper evidence produced, I shall be ready to 
consider the question." On appeal, the Judicial Committee 
simply say : — " We entirely agree with the leai-ned judge that the 
case is to be decided by the general maritime la w as administered 
in England." In this case the bondholder had pleaded the law 
of Hamburg and other laws, but there was some conflict as to 
what the law of Hamburg really was. 

Lloyd V. Outberi (if) was decided the following year (1865), 
and Willes, J., delivering the judgment of the Court of Ex- 
chequer Cbamber, distinguished The Hamhurg in this ingenious 
way. " The Hamburg was cited as an authority, and at firr<t 
sight it appeared to be one, for applying English law to the 
present case, but upon consideration it appears altogether dis- 
tinguishable. The alleged agency of the master in that case 
was founded upon necessity alone, and it was incumbent upon 
the bondholder to establish huch necessity by evidence, and in 
order to do that he was bound .... to shew a communication 
with the owners of the cargo, that being, as the Court held, 
reasonably practicable. So that the lex fori was undoubtedly 
supreme upon the question which then arose, it being one of 
evidence and procedure " (p. 124). This distinction seems very 
unsatisfactory, for to hold that the proposition : '' A master 
cannot hypothecate without previous communication with his 
owners, if such be practicable " ; may be put in this form : " To 
prove in an English Court necessity entitling a master to 
hypothecate without consulting his owners, you must prove 
that he could not communicate with his owners ; " and is there- 
fore merely a question of mode of proof, to be determined by 
the lex fori^ is a curious destruction of a legal principle and 
tarns the legal definition of ** necessity " into a question of 
procedure. And in spite of the distinction subsequent judgments 
declined to accept the iwo cas s ;is recnncilable («). 

In the case of The Kamak (a) in 1869, while the main ques- 
tion was as to the necessity of hypothecation, the Judicial Com- 
mittee, without referring to The Hamburg^ expressly adopted the 

(y) (1865), L. R. 1 Q. B 115, 125. 

U) The reasoning of Cotton, L.J., in The Gaeiano e Maria (1882), L. R. 
7 P. D. at p. 149, also neatly exposes the fallacy of the distinction. A similar 
putting forward of the lex fori a* the governing law occurred in the recent 
Scotch case of Tne Immanwi r. Den'tolm (1888), 15 Sc. Sess. Cases, 4th seriett, 
152 ; where it was held that the effect of statements in a bill of lading as 
evidence of quantity shipped, was to he decided by the lex ft,ri^ the Scotch law, 
rather than by the Danish law as the law of the flag, or the Russian law, as the 
fej? loci contractus, 

00 (1869), L. R. 2 A. & E. 289; 2 P. C. 505. 



16 THE LAW 

principle of Lloyd v. Ouiberi^ that *' the captain*B authority to 
hypothecate was derived from and bounded by the mnnicipal 
law of the country to which the ship belongs — ^that is by the 
law of the flag." 

In 1871, in The Patria (6), Sir R. Phillimore expressed a 
preference for The Hamburg over Lhyd v. Outbertj and for the 
" general maritime law," but the point was not necessary to the 
decision. In The WUhelm Schmidt (c), in the same year, the 
master of a German ship had entered into a charter with German 
subjects at Constantinople, to carry a cargo to a port in England 
for orders, thence to a port in England or on the continent. 
The charter and bill of lading were in the English language, 
and the ship was ordered to discharge in England. Questions 
arose as to liability for delay through fear of capture, and Sir 
E. Phillimore held that the general character of the charter, and 
the fact that England was the ultimate place of performance, 
shewed that the charter should be construed by the English law, 
but his judgment in favour of the plaintiff concluded by saying 
that the German law was even more favourable to him than the 
English law, so the point as to which law should prevail was 
not vital in the case. 

In The San Roman (d) in 1872, a German ship was chartered 
by Englishmen, the charter being executed in London and 
Hamburg, the port of call for orders and port fixed for delivery 
being in England. Sir B. Phillimore said : *' The question as to 
the reasonableness of the delay with reference to apprehension 
of capture seems to me ... to be properly governed by the law 
of the place of performance (i.e. England) ... It has been 
argued that these opinions conflict witn the decision in Lloyd v. 
Guihert. It is not necessary to decide this point, or whether the 
case of Lloyd v. Chtihert be reconcilable with the decision of the 
Privy Council in The Hamburg, because upon this question of 
the reasonableness of delay there is really no substantial dif- 
ference between the law of England and Germany." And the 
Privy Council say : " It is unnecessary to determine whether 
this case ought to be decided according to the law of England 
or Germany, because there is no practical distinction on the 
subject in the law of the two countries." 

It will be noted that in the last three cases Sir R. Phillimore 
expressed his preference for The Hamburg over Lloyd v. Chiiberi ; 
but it is submitted that the result of the decision in the 
Court of Appeal in The Gaetano e Maria (e) followed in The 
August (/) is to cast great doubt on the decision in The 
Hamburg y to support and widen Lhyd v. Cruibert, and to render 
the decisions in The San Roman and The Wilhelm Schmidt^ 

(6) (1871), L. R. 3 A. & E. 436. 

(c) 25 L. T. 34. 

((0 L. R. 3 Adm. 583, 593 ; L. R. 5 P. C. 301, 305. 

(«?) L. R. 7 P. D. 1, 137 (1882). 

(J) (1891), P. 329. 
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UDtmstwortliy anthorities. In the two last cases we have 
decisions of Sir B. Phillimore to the effect that delay in the 
delivery of a cargo through fear of capture is a matter to be 
dealt with by the law of the place of performance, as to which 
he declines to decide whether it is or is not inconbistent with 
Lloyd V. Chitberty or whether the latter case is not inconsistent 
wilji The Hamburg ; while in each case the alternative laws 
of constmction were identical in their provisions, and which- 
ever was adopted the immediate result was the same. But 
in The Gaetano e Maria, Brett and Cotton, L.JJ., after con- 
sidering both The Hamburg and Lloyd v. Guibert^ reverse the 
judgment of Sir B. Phillimore, which was expressly based on 
The Hamburg, and in terms laid down that *' acting upon the 
principles of Lloyd v. Chiibert, and upon the principle which arises 
from the mercantile transaction itself, the man who pnts his 
goods on board a foreign ship anthorizes the owner of that vessel, 
and his agent, the captain, to deal with those goods according 
to the IsLvr of thecountry to which that vesHel belongs (^).'* Now 
the delay in delivery from fear of capture which existed in The 
San Boman and The Wilhelm Schmidt, was clearly a dealing of 
the captain with the goods, and should therefore, on the authority 
of the Court of Appeal, be dealt with according to the law of the 
flag, in the absence of any express evidence of contrary inten- 
tion of the parties, and not according to the law of the place of 
performance. 

Similarly the case of The Hamburg was treated by the Court 
as inconclusive, Brett, L. J., saying that it resulted from failure 
to give evidence that the ship was a foreign ship, and under a 
law different from the English. **I cannot therefore," con- 
tinued the Lord Justice, '' think that The Hamburg is in conflict 
with the present case, or with the case of Lloyd v. Guibert ; " and 
Cotton, L.J., took the same view. Without discussing whether 
this ipvas really the result of The Hamburg, it is quite clear that 
the authority of that case, as deciding that the validity of a 
bottomry bond on, or the construction of a charter of, a foreign 
ship bound for England, is to be decided, in the absence of ex- 
press evidence of a contrary intention, by English law, as the 
law of the place of performance, is gone, as far as the Court of 
Appeal is concerned. 

While the Court put Lloyd v. Guibert on a different footing 
from the case it was then deciding, saying that Lloyd v. Chiibert 
was a case of construction of a charter, and The Gaetano e Maria 
a question of the master's authority arising from the shipment 
of goods on board a foreign ship, they yet distinctly approve 
and act upon the principle of Lloyd v. Guibert^ that, in the absence 
of contrary intention shewn, the construction of the charter of a 
foreign ship, and the incidents arising thereunder are to be 
decided by the law of the ship's flag. 

(g) L. R. 7 P. D. (1882) pp. 148, 149. 
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It is therefore submitted that Article 7 represents the existing 
law, and that the cases of The Hamburg^ The San Bomany and 
The Wilhelm Schmidt, cannot be considered as trustworthy 
authorities for anything at variance with that article. 



Article 8. — Evidence of Umge^ when Admissible, 

A charter is so far conclusive as to the terms of the con- 
tract expressed in it^ that what is not in the charter cannot 
be part of the terms. 

To this there is an exception that customs of trade are 
tacitly incorporated in the contract, though not expressed 
in it {h)y on the ground that the parties to the contract 
must be presumed to have contracted with reference to such 
customs (t). 

Customs of trade may control the mode of performance 
of a contract, but cannot change its intrinsic character {h). 
Thus if the express terms of the charter are inconsistent 
with the alleged usage, evidence of the usage will not be 
admissible (A). 

Evidence of usage is therefore admissible to explain 
ambiguous (Z) mercantile expressions in a charter, or to add 
incidents, or to annex usual terms and conditions which are 
not inconsistent with the written contract between the 
parties, but not for any further purpose (tn). 

It is still more admissible to explain the contract of which 
a bill of lading is evidence, as the bill of lading is not the 
contract, but only evidence of the contract (n). 

(A) Rdnnson v. Mdlett (1875), L. R. 7 H. L. 802, at p. 811, pfr Blackburn, J. 
See also Brett, J., at p. 819, and Lord Chelmsford, p. 836. On the nature of a 
«• custom of trade," see par Willes, J., in Meyer v. Dresstr (1864), 16 C. B., N. S. 
at p. 662. 

(i) Airchner t. Venus (1859), 12 Moore, P. C. 361, 399. 

h) Mollett y. Sobinaon (1870), L. R. 5 C. P. 656, p^ Willes, J., see also L. R. 
7 H. L. at p. 836. The Nifa (1892), P. 411. 

(/) E,g, ** freight," which is a well-understood term in a contract, cannot be 
explained by Ubage ; KraU y. Burnett (1877), 25 W. R. 305 ; though its method 
of payment, which yaries in each port, can : Brown y. Byrne (1854), 3 £. & B. 
702; Falkner y. Earle (1863), 3 B. & S. 360; TKe Norway (1865), 3 Moore P.C., 
N S 245 

(m) Bobmaon y. Mollett (1875), L. R. 7 H. L., pp. 802, 815, per Mellor, J. 

(n) See Andrew y. Moorhouse (1814), 5 Ta^nton, 435 
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In general, therefore, the term " loading " will be con- 
stmed by the usages of the port of loading (o), " discharge *' 
by the usages of the port of discharge (p), the method of 
payment of freight by the usages of the port where freight is 
payable (j); for where the performance of a contract has 
reference to a particular trade the party contracting is 
necessarily obliged to make himself acquainted by due 
inquiry with the usages of that trade (r). 

Usages or customs to be enforced by the Courts must 
be — 1. reasonable ; 2. certain ; 3. consistent with the con- 
tract; 4. universally acquiesced in; 5. not contrary to 
law. 

Note, — ^In a charter to discharge " according to the cuBtom of 
the ptirt," the jury were directed ** that ' custom ' in the charter 
did not mean custom in the sense in which the word is some- 
times used by lawyers, but meant a settled and established 
practice of the port," and the House of Lords approved this 
direction («). This seems to require a less rigorous standard of 
proof than in the case of a legal custom. The nature of a 
bin<ling custom has been thus illustrated: *' In order that the 
shippers should be taken to have impliedly given leave to stow 
the gf)od8 on deck, the shipowners must prove a practice so 
general and universal in the trade, and in the particular port 
from which the goods were taken, that everyone shipping goods 
there must be taken to know that other people's goods, if not 
his goods, might probably be stowed on deck (<). 

I. Cases in which evidence of usage has been held 
admissible. 

Case 1. — Gliarter hetween A. and C.}& forei^er, from Riga to Liverpool, 
containing clauses : " the steamer to be discharged in ten working days. 



(o) E^, The Skandmav (1881), 51 L. J. P. 93; Fullagsen v. Walford (1883), 
1 C. & £.198; Cuthbert v. Cummin^ (1855), 11 Ex. 405; Leidemann v. SchuUz 
(1853), 14 C. B. 38 ; Lawson v. Bumess (1862), 1 H. & C. 396. 

(p) Marzetti T. Smith (1883), 49 L. T. 580 ; Petrocochino v. Bott (1874), 
L R. 9 C. P. 355 ; Aste v. Stwnore (1884), 1 C. & E. 319. 

(7) See <mte, note (/), p. 18 ; post, note pp. 21, 22. 

(r) Per Willes, J., in Russian Co. v. De Silva (1863), 13 C, B., N. S. 610, 617, 
and see cases and rules laid down in notes to Wigglestcorth y. DaHison, 1 Smith, 
L C, 8th ed., pp. 602-626. 

(») Postlethuraite v. Preeland (1880), 5 App. C. at p. 616. 

If) NewcUl 7. Boyal Exchange Shipping Co, (1885), 33 VV. R. 342, 868, at p. 869 ; 
on the facts of which see Boyai Exchange Co, t. Dixon (1886), 12 App. €. at p. 18. 
But the practice of the only shipper at the port for 30 years has been held not 
to constitate a custom of the port; Claoecioh y. Butehiaon (1887), 15 Sc. Sess. C. 
4th ser. 11. 

C 2 
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Discharging dock to be ordered on arrival at Liycrpool." Evidence was 
tendered of a custom of the port of Liver|)ool, that in the case of timber 
ships lay-dnys commenced on the mooring of the ship at the quay where 
she was to discharge. EM admissible, as explaining the meaning of 
'* arrival at Liverpool"; inadmissible, if its effect was to vary or add to 
the terms of the charter, unless it was proved to have been known to both 
parties (u). . 

CcLse 2. — D. entered into a charter with A. *' as agents for merchants," 
and signed it "as agents for merchants." Evidence was tendered of a 
custcm tliat if D.*8 princij al were not disclosed within a reasonable time, 
D. was j'ersunally liable. Held admissible, as nut inconsistent or irrecon- 
cilable with the written contract, but as adding in a certain contingency a 
collateral provision fur liahility (v). 

Case 3. — ^A charter was made "On condition of the ship's taking a cai^o 
of not less than 1000 tons of weight and measurement." Hdd, that the 
proportions of weight and mea*<urement tonnage were to be ascertained by 
oral evidence of the usage cif the port of loading (vi). 

Cast 4. — A ship was charteitd "to proceed to a port in the Bristol 
Channel or so near thereto as she may safely g< t at all times of tide and 
alwa.NS afloat, and deliver the same, eight running days to be allowed 
for discharging the caigo." The sliip was ordered to Z., and entered the 
port of Z. : a custom ot the port of Z. was proved that vessels too heavily 
laden to proceed in the poit beyond Y., were lightened at Y., and pro- 
ceeded by canal to Z. and there finished unloading ; and that the times of 
unloading at Y. and Z. counted in the lay-days, but not the time spent in 
proceeding along the canal. Edd cuimissible, as not inconsistent with the 
charter (x). 

Case 5. — Wool was shipped from Odessa under a bill of lading, " freight 
to be paid in London on delivery at SOs, per ton, gross weight, tallow, grain, 
or seed in proportion as per London Baltic printed rates." EeUd, that 
evidence of the customs of the Eussian trade was admissible to explain this 
bill of lading, thouuh the defendant, the consignee under it, was wholly 
unconnected with the Eussian trade (y). 

Case 6. — A bill of lading stated that goods shipped at X. were deliver- 
able at Z., " he or they paying freight for the said goods, five-eighths of a 
penny per pound — ^with 5 per cent, primage and average accustomed." 
Eeld, that evidence of a custom of Z. to deduct three months' discount on 
freights on goods from X. was admissible (z). 

II. Cases where evidence of usage has been held inad- 
missible. 

Case 7. — A bill of lading contained the clause " freight ]iayable in 
London." Evidince was tendered that thiS m* ant by the custom of the 
steam shipping trade "frt^ight payable in advance in London." Edd 

(tt) S. 8. Norden v. Dempsey (1876), L R., 1 C. P. D. 654, and see noUyposty 

p. 22. 

(c) EfUchinson v. TaUam (1873), L. R. 8 C. P. 482 ; see p. 26, post. 

(if) Fust V. Doirie (1864), 5 B. & S. 20 ; see Article 25, post 

(a?) Nielsen v. Wait (1885), 14 Q. B. D. 516 ; 16 Q. B. D. 67 (C.A.) 

(y) Bussian Stfom Navigation Company v. De Silva (1863), 16 C. B.. N. S. 610. 

(z) Brown V. Btfrne (1854), 3.£. & B. 702. See also Falkner v. EarU (1863), 

3 B. & S. 360; and The Norway (1865), 3 Moore, P. C, N. S. 246, and compare 

case 7, svb. 
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inadmissible^ tie word "freight** being unambiguous, and there being 
nothing in the context to qualify it (a). 

Case 8. — A charter "to a 8a:e port, or as near thereto as she can safely 
get, and always lay and discbarge afloat." Evidence was tendered of a 
custom of the port of Z., to lighten ships outside the port, if they were 
laden too deep to enter the port, and then to require them to proceed iuto 
port. Hdd inadmissible y as inconsistent with the contract, and as being 
a custom " to apply to a contract where the ship was only bound to go into 
Z., something to be done before she gut to Z." (6). 

Case 9. — ^A charter to deliver '' at Z., or so near thereto as the vessel 
could safely get." Evidence was tendered of a cubtom of the port of Z. 
by which the consignee was only bound to take delivery at Z. Held 
inadmissible, as inconsistent with the charter (c). 

Case 10. — ^Evidence was tendered of a " universal custom " of merchants 
to deduct from the bill of lading freight, the value of goods which, though 
mentioned in the bill of lading, have never actually been put on board. 
Held inadm,issible, as a mere mode of carrying on biuiine^s and of setthng 
accounts, and not a practice of merchants creating rights between the 
parties to the contract (d). 

Case 11. — In an action by the indorsee of mate's receipts given at X.» 
against an English captain for delivering ^oods laden at X. to indorsees of 
a bill of lading, evideuce was offered of a custom at X., that mate's 
receipts are negotiable instruments, passing the property iu the goods by 
indorsement without notice to the shipowner, and that the master is bound 
only to sign bills of lading on delivery of the mate's receipts, or if he has 
alr^idy signed bills of lading, should sign a second set for the holder of the 
mate's receipt, to whom alone he must deliver the goods. Held^ unreason- 
able and not binding on captaiiis f>r shipowners (e). 

CcLse 12. — A charter required the freighter to pay "95«. per ton on 
goods shipped at X. for Z., cotton to be taken at fifty cubic feet per ton." 
Evidence was tendered of a custom at X., that the mensurement before the 
gouds were shipped should be accipted. Held admissible, ^awi displaced by 
proof of the objection of the captain to so receive them, of their measure- 
ment on board by the captain, and his delivery to the shippers of a note of 
bis measurement (/). 

N€fU. — ^The line between admissibility and rejection of evi- 
dence of custom is very difficult to draw, and some of the cases, 
notably Hutchimon v. Tatham (^), are hard to reconcile with any 
clear principle. In one sense the contract must always be 
varied by the admission of evidence of custom, inasmuch as the 
oonstioiction of the contract by the Court would not be the same 
without the parol evidence, or else such evidence would be un- 



(a) Krall v. BumeU (1877), 25 W. R. 305. See also Lewis v. Marshall (1844), 
7 M. & G. 729, where evidence that " freight" included '* passage money," was 
rejected ; and Cocfdmi-n v. Alexander (1848), 6 C. B. 791. 

(6) The Alhambra (C.A.) (1881), L. R. 6 P. D. 68. 

(c) ffayton v. Irwin (1879), 5 C. P. D. 130. Cf. The Nifa (1892), P. 411. 

(d) Per Willes, J., in Meyer y. Dresser (1864), 16 C. B., N. S. 646, 662. 
(4 Hathesing v. Laing (1873), L. R. 17 Eq. 92. 

(/) Bottondey v. Fc^s (1838), 5 Bing. M. C. 121. See also BuMe v. Knoop 
(1867), L. B. 2 Ex. 125. 
{g) Vide supra, case 2, and post, p. 26. 
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neoessary. The whole question has been fully disoussed in 
Bohxn»on y. Mollett (h). Another difiicnlty arises from the apparent 
conflict between the dicta in Kirchner v. Venus (t) and 8.S. Norden 
V. Dempsey (k) to the effect that customs do not bind one ignorant 
of them ; and such cases as Robert son y. Jackson {[) and Hudson v. 
Ede (m), where customs of a port were held to bind persons ignorant 
of them. 1 he explanation seems to be tliat, in the latter eWs of 
caseH, custom is introduced to explain the meaning a word bears in 
the charter ; e,g,y the parties are presumed to have meant by "load- 
ing," '* loading as carried (Jut at the port of loading," but what 
this is can only be construed by the customs of the port of 
loading. The tact that a person who has contracted to *' load " 
at a certain port, is ignorant of how " loading " is conducted at 
that port, cannot save him from being bound by the ordinary 
method of loading there. On the other hand, when, as in the 
former class of cases, something is sought lo be added to the 
charter, beyond the language the parties have used, it may 
fairly be required that both parties be shewn to have known 
of this addition, and therefore to have contracted with regard 
to it. 



Article 9. — Printed Form's of Contract 

Questions of mistake in tho expression of intention fre- 
quently arise in the case of charters effected by filling in 
printed forms, where parts of the printed form, left in by 
inadyertence, are in direct contradiction to clauses written in 
the form (n) : in these cases the written clause should usually 
preyail, as clearly expressing the intention of the parties (o). 
It is unnecessary to find a meaning in the particular charter 
for every word of a common printed form (p), and the Court 



(A) (1875), L. R. 7 H. L. 802. 

(0 (1859), 12 Moore, P. C. 361, 399. 

Ik) (1876), L. R. 1 C. P. D. at p. 662. Cf. Hoiman t. Peruvian Nitrate Co. 
(1878), 5 Sc. Sess. C, 4th Series at p. 663. 

(0 (1845), 2 C. B. 412. 

(m) (1868), L. R. 3 Q. B. 412. 

(n) Carious charters result from the filling in of time charters on printed 
forms intended for voyage charters, and vice versa, A similar result in a policy 
of insurance puzzled the Courts in Stewart v. Merchante Insurance Co, (1885), 
L. R, 16 Q. B. D. 619. 

(o) Sorutton ▼. Chiids (1877), 36 L. T. 212 : per contra Charles, J. in BaumooU 
Y. GUchrest (1891), 2 Q. B. at p. 317 ; citing Aleager t. St, Katherine'a Docks 
(1845), 14 M. & W. 794, which hardly supports the learned judge's view. 

(p) Per Brett, J., and other Judges in Gray t. Carr (1871), L. R. 6 Q. B. 522, 
536, 550, 557; Pearson t. Goschen (1864), 17 a B., N. S. 353, 373, 376; bvt 
see Maclean v. Fleming (1871), 2 L. R. H..L. (Sc) 128. 
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may look at erasures from the printed form as shewing the 
intention of the parties {q). 

Case 1. — A charter contained a printed clause that carjo at Z. "shoald 
be brought to and taken from alongside at owners risk and expense ; " and 
a written one ; *' cargo at Z. as customary." The custom at Z. is that the 
ship pays for the lighterage. Held, that of these contradictory clauses the 
written one should prevail (as bein^; obviously intended by the parties) (r). 

Ccue 2. — A charter contained a printed clause : *' The car^o to l)e taken 
from alongside the ship at merchnnt's risk and expense, where she can lie 
always afloat " ; and a written clause : '* The car^^o to be discharged . . . « 
according to the custom of the respective ports." Edd, that a custom of 
Yarmouth was not admissible to put on the shipowners the cost of pulling 
cargo from the ship '* always afloat " to the quay (a). 

C<ue 3. — A charter for outward voyage from X. only, on a printed form, 
had a printed memorandum in the margin : ** commission to be paid to C. 
to whom the vessel is to be addressed on lier return to X." Meld, that 
oral evidence was essential to shew that the memorandum was part of the 
contract («). 

C'tse 4. — A printed charter between A. and G. contained a clause in 
print : " the sliip being now warranted tight and strong." No evidence of 
inadvertence in both parties as to this clause was given, and Erie, C.J., 
cautioned the jury against getting rid of a clause by oral evidence of mis- 
nnderstaudiug (t). 



Article 10. — Alterations in Contract, 

An alteration, addition, or erasure in a charter after sig- 
nature, made and assented to hj one party only, voids the 
charter (u) ; mutual assent may effect such alteration (x). 



(7) Per Lord Esher in Baumvoll v. aUchrest ^ Co. (1892), 1 Q. B. 256 ; c/. per 
Lord Herscheil (1893), A. C. p. 15. See also Olynn v. Margets&n (1892), 1 Q. B. 
337 ; (1893) A. C. per Lord Halsbury. 

(r) ScrntUm v. Chitda (1877), 36 L. T. 212. See also Alsofier v. St. Kaih, Docks 
(1845), 14 M. & W. at p. 799 : Moore v. Harris (1876), L. R. 1 App. C. 318, 327 ; 
where the written clauses required the ship to deliver to a railway and forward 
to Toronto, and there was a printed clause " goods to be taken from alongside by 
consignee immediately the vessel is ready to discharge, or otherwise they will be 
land^ and stored at expense of consignee/' 

(a) The Ntfa (1892), P. 411, in which A. L. Smith, J., doubted Scrutton v. 
ChiidSf (v. s.); rather thinking that the clauses did not contradict, th.in 
objecting to the principle here stated. 

(*) JUbbert v. Otoen (1859), 2 K. & F. 502; see Mackill v. Wright (1888), 
14 App. C. at p. 117. 

(0 Dixon V. Meriut (1862), 2 F. & F. 760. 

(tf) Croocketcit v. Fletcher (1857), 1 M. & N. 893, 912. 

(x) Hall V. Brovm (1814), 2 Dow, H. L. 367. 
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SECTION II. 

Parties to the Contract. 

Article 11. — Who are Principals. 

Evidence expressly to contradict a statement in the 
charter as to the parties to it will not be admitted (a), in 
the absence of mutual mistake (h), or parol agreement 
between the parties (c). But where the charterparty con- 
tains a statement leaving it ambiguous whether a particular 
person was intended to be personally liable under it, or 
where a peffeon who did not execute the charter denies that 
he ever gave any authority for its execution, parol evidence 
of the real contract between the parties or of whether there 
was any real contract will be admissible (d). 

Case 1. — B. signed a charter as "owner of the good ship Anve " : evidence 
was tendered to prove that he signed as a^ent for A., the real owner. Bdd, 
inadmissible to contradict the special description in the charterparty, or to 
allow A. to sue (e). 

Case 2. — ^B., a broker, sold to C. goods and gave a sold note : " Sold by 
B. to C. for and on account of owner. Held^ that B. was not primarily liable 
on the contract, but that evidence of a custom in the trade that brokers 
were liable as principal on such a contract if they did not disclose their 
principal at the time of making the contrHct, was admissible, inasmuch 
as it did not remove the priDcipars liability, but added a personal liability 
of the broker. Semble (per Fry, L. J.,) it would not have been admissible 
if it profeswed to exclude the liability of the principal (/). 

Case 3. — In a printtd charter between G. and A., the name of K., who 
was not a party to the charter, was by mistake left as charterer. To the 
plea that A. had not contracted with C, a reply that the intention was 



(a) Humble v. Hmter (1848), 12 Q. B. 810. See also Iwxu r. De la Cow 
(1813), 1 M. & S. 249. 

(6) Bresiauer v. Bancick (1876), 86 L. T. 52. 

(c) WcAe V. Harrop (1862), 1 H. & C. 202 ; Come v. WUt (1874), 23 W. R. 76. 

(cO See anUj Article 6. 

ie) Humble v. Hunter (1848), 12 Q. B. 310. 

(/) Pite V. Ongley (1887X 18 Q. B. D. 708. 



PRINCIPAL. 25 

to malie a contract between A. and C, but that E/s name had been left in 
by mistake, was hdd good in law, without reforming the contract {g\ 

Case 4. — A charter with A. was signed by D., " For C. and Co., D. and 
Go. agents." In an action by A. against D., D. set up an express parol 
agreement between A. and D., that D.'s signature was only to be as agent, 
and was not to render him liable as principU. Hdd, a good defence (%). 

Coue 5. — D. signed a charter with A. ** for C. D. agent,** and in an action 
againj^t him by A., gave evidence that at the time of signing he told A. 
that he (D.) was not liable, but that C. was. A. admi.ted this, but said 
he remained silent, and did not ahsent. Held, evidence to go to the jury 
of express Hgreement that D. should not be liable, which would be a good 
defence (t). 

Note. — ^Thia propoeition is apparently contradicted by four 
cafree (k). In Schmaltz v. Avery (J) G. bad entered into a charter 
between ** A. and C. & Co., agents of the freighter," and con- 
taining the clause : '' this charter being concluded un behalf of 
another party, it is agreed that all responsibility on the part of 
C. & Go, shall cease as soon as the cargo is shipped." At the 
trial it was proved, no objection being taken to the evidence, 
that C. was the real freighter. The court of Queen's Bench 
expressly noted that the evidence had not been objected to, and 
admitted that it, ^* strictly speaking, contradicted the charter, 
yet," they continued, '^the defendant dees not appear to be 
prejudiced ; for, as he was regardless who the real freighter wai<, 
it should seem that he trusted for his freight to the lien on the 
cargo" (and not to the person of any particular freighter). 
** But there is no contradiction of the charter if the plaintiff can 
be considered as filling two characters, namely, those of agent 
and principal ... he might contract as agent for the freighter, 
whoever that freighter might turn out to be, and might still 
adopt the character of freighter himself if he chose." 

In Carr v. Jacheon (m), where the charter was made between 
A. and D., but contained the clause, *' this charter being con- 
cluded by D. on behalf of another party resident abroad," D.'s 
liabilitv is to cease on his shipping the cargo ; Parke, B., said, 
*'the defendant would have been responsible for the freight 
of the goods if it had been shewn that he was the real principal 
in the matter ; and the charter which professes to be entered 
into by him as agent, would not preclude such evidence being 
given. 

In Adams v. Hall (n) B. entered into a charter as " B. for 
owners of the ship 8." and signed it '' for owners, B." In the 



(^) Brealauer ▼. Barwick (1876), 36 L. T. 52. 
(A) Waie t. Harrop (1862), 1 H. & C. 202. 
(0 Cowie ▼. Wat (1874), 23 W. R. 76. 

(A) JenkinM r. Eutchmaon (1849), 13 Q. B. 744 ; Schmaltx ▼. Avery (1851), 16 
Q. B. 655 ; Carr t. Jackson (1852), 7 Ezch. 382 ; Adams t. Hall (1877), 37 L. T. 70. 
(0 (1851), 16 Q. B. 655, 658, 663. 

(m) (1852), 7 Exch. 382, 385; of. Pike ▼. OngUy (1887), 18 Q. B. D. 708. 
(n) (1877), 37 L. T. 70. 
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Court below three letters written by B. were admitted without 
objection to prove that B. was the owner of the i$., and the 
Divifiional Court, noting the absenoe of objection to the evi- 
dence, said that the signatures to the charter were con^istent 
with B.'s ownership, and that the letters did not contradict, but 
removed ambiguity in, the charter, and could therefore be used 
to explain the position of B. 

In Jenkins v. Hutchinson (jA B. entered into a charter " be- 
tween A. and C." and signed it •' B., pro A." A. had given B. 
no authority to make the charter, and did cot adopt it. The 
Court held that '* a party who executes an instrument in the 
name of another, whose name he puts to the instrument, and 
adds his own name as agent for that other, cancot be treated as 
a party to that instrument, and be sued upon it, unless it he sheum 
that he was the real principal " (which seems to imply that 
evidence for such a purpose was admissible). 

In only one of these four cases, Carr v. Jackson, did the question 
of the admissibility of the evidence directly arise, and even there, 
as the evidence tendered was itself held insufficient, its admissi- 
bility or inadmissibility was not vital. In two of them (j?) 
such evidence was admitted without objection in the Court 
below, and the higher Court had to deal with it as already 
admitted ; and in uiQ fourth case (9), the Court suggested that 
such evidence would have been admissible in a state of facts not 
before them. Moreover, in three out of the four cases (r), the 
evidence was admitted to prove that an agent professing to con- 
tract for an undisclosed principal, was himself that principal, 
and in Jenkins v. Hutchinson the Court suggested that the evi- 
dence might be admitted, for that purpose ; while in Schmaltz v. 
Avery the Court held that such a change of front, the agent de- 
claring himself as the principal, who was before undisclosed, 
was not inconsistent with the ordinary terms of such charter- 
parties. 

Hutchinson v. Tatham (s) was also a case of an agent con- 
tracting for an undisclosed principal. The agent was held to be 
personally liable, on a custom imptming such a liability, if the 
agent did not disclose his principal within a reasonable time ; 
but in so deciding. Boy ill, C.J., said, " Apart from the evidence 
of custom, it is quite clear that upon a contract framed as this 
is (t\ the defendants could not be personally liable. It appears 
on tne face of the contract they are contracting on behalf of 
somebody else " ; and Brett, J., said, ** it is clear that without 



(0) (1849), 13 Q. B. 744, 752. 
(p) Schmaltz ▼. Atery ; Adatm ▼. HaU, 
(g) Jenkins v. BtUcMnaon, 

(r) Schmaltz ▼. Avery ; Carr r. Jackscn ; Adams t. BdlL 
(«) (1873), L. R. 8 C. P. 482. 

(0 /•«*, " as agenti for merchants,** both in the signature and the body of the 
charier. 
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eyidence of custom the defendants would not be liable as princi- 
pals. So strong do I consider the terms of the contract in this 
respect, taking the terms in the body and the signature together, 
that wei-e evidence offered to shew that from the beginning the 
defendants were liable as principals, I should be prepared not to 
admit it " (u). This is clearly in direct conflict with the j udgment 
of Parke, B., in Carr v. Jackson. 

In Pike v. Ongley (x) Lord Esher withdrew his dicta in HuichtH- 
»on V. Taiham. 

The result of the authorities as to the admissibility of evidence 
shewing another principal to the contract than a])pears on its 
face is submitted to be : — 

Where a man purports to contract as agent for an undis- 
closed principal, evidence is admissible to shew that the 
agent himself is that undisclosed principal, such a double 
character of the agent not being inconsistent with the terms 
of the charter; or to prove a custom making the agent 
liable as principal, so long as such custom does not exclude 
the liability of the undisclosed principal (x). 

But D. entering into a charter as an agent, cannot disclose 
himself as principal if the other party relied on D/s character 
as agent alone, and would not have contracted with D. as 
principal, had he known D. to be so (y). 



Article 12. — When an Agent binds his Principal. 

A person professing to act as agent will bind his alleged 
principal by a charterparty if that principal has : — 

(1.) given him express authority to make such a con- 
tract. 
(2.) placed him in a position of implied authority, or 

held him out as having such authority {z). 
(3.) afterwards ratified the contract purporting to be 
made on his behaK. 



(») See also per Chckbum^ CJ., in Fleet ▼. Morton (1872), L. R. 7 Q. B. 126 : 
HiU, J,, in Deslanden t. Gregory (1860), 2 £. & £. 602, 607. 

(*) Pike ▼. Onglsy (1887), 18 Q. B. D. 708. 

Cv) Schmaltz v. Avery (1851), 16 Q. B. 655, at p. 662 ; cf. Cooke ▼. EaKelby 
(1887), 12 App. C. 271. 

(«) On the doctrines of ^ holding oat *' see per Kay, L. J., in BewnvoU v. (?i/- 
chrest (1892), 1 Q. B. at p. 263. 
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Oafte, — On a charter signed " C, per proc of D.,** it was proved that D. 
was allowed by C. to act as his general aient. Htld^ that C. was liable 
in th? charter, though in mrvkiDg it D. ha I cxceeled C.*m special in- 
structions (a). 



Article 13. — When Agent is personally liable as Principal. 

Whether or not a person, professing to have signed the 
charter as agent, can sue and be sued as principal, depends, 
apart from custom or express agreement, on the intention 
of the parties, to be gathered from the terms and signature 
of the charterparty, and the conduct of the parties in con- 
nection with the contract (J). 

Where a person signs the charter in his own name 
without qualification, he is, prima fade, deemed to contract 
personally, and, in order to prevent this liability from 
attaching, it must be clear from the other portions of the 
charterparty that he did not intend to bind himself as 
principal (c). 

Note. — An agent wishing to protect himself from personal 
liability should state in the body of the charter that it is made 
by him as agent for the charterer or shipowner, and sign it ** D., 
as agent for the charterer " (or shipowner). In this case, if no 
other clause in the charter shews an intention to make the agent 
personally liable, he cannot be sued on the charter ; unless he 
does not disclose his principal, and a custom that an agent so 
failing to disclose is personally liable is proved to exist in that 
trade or port (d). Where a person efifects a charter as agent, so 
describing himself as to escape personal liability on the charter, 
but has not in fact the anthority he professes to have, so that 
his professed principal repudiates the charter, the alleged agent 
is liable in tort for breac^h of an implied warranty that he has 
the authority that he professes to have (e). The measure of 

(a) Smith t. Magwre (1858), 3 H. & N. 554. 

(6) A person may by his conduct have estopped himself from denying that he 
is personally liable: Hermann v. RoycU Exchange Shippin/ Co, (1884), 1 C. & £. 
413 : where a well-known line put on to the berth an extra steamer, and were held 
by their conduct and the form of the bill of lading estopped from saying that they 
were not the parties contracting to carry. 

(c) ffoiujh T Afanzauos (1879), 4 Ex. D. 104. Cf. Gadd v. Houghton (1876), 
1 Ex. D. 357, (O.A.) ; Hick r. T'^eedy (1890), 63 L, T. 765. 

(d) Per Boy ill, C.J., and Brett, J., Hutchinson v. 7'atham (1873), L. R. 8 C. P. 
482. See also brokers' cases : Fairlie v. Fenton (1870), L. R. 5 Ex. 169 ; Oadd ▼. 
Houghton (1876). 1 Ex. D. 357 (G.A.) ; Southwell ▼. JBowdUoh (1876), 1 C. P. D. 
100, 374<C.A.); Pike r. ffngiey (1887), 18 Q. B. D. 708. 

((•) GoUen t. Wright (1857), 8 E. & B. 647. 
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damages for such a breacb is what the plaintiff has in fact lost, 
1)6 arise he has not a binding contract with the alleged 
principal (f). 

By telegraphic avihority. In Lilly ▼. Smales (g), where an 
agent signing '^by telegraphic authority of charterer, D. as 
age t." effected a charter which, through a mistake in trans- 
mis -ion of the telegram instructing him, he had no authority to 
effect, Denman, J., admitted evideuce as to tlie meaning 
attached by business men to such words, and held on that 
evidence that the warranty implied by such a signatuie 
was only that the agent had a telegram which, if correct, 
authorised such a charter as that which he signed. 

In Suart y. Haigh (x)^ where S., a sub-agent, effected a charter 
purporting to be made between A. and D. as agent for charterer 
C., on telegraphic instructions from D., an agent of C, tLe 
charterer, and signed, *' S., by telegraphic authority of D. as 
agent," the House of Lords held that S. warranted that he had 
authority from C, as well as from D., to sign the charter. 

I. Cases where an agent has been held liable as prin- 
cipal (h). 

Ccue 1. — Charter between A. and "D. on behalf of C.,'' afterwards 
n feried to as *' the parties ** : signed by A and D. Held, D. was a party 
to the contract, and c )uld sue and be sued under it (»'). 

Case 2. — Charter between C. and " B. for owners of tlie S.** signed '* for 
owners, B." Held, ambiguous, but when construed witU lettei-s (not 
objected to), to render B. personally liable (k). 

Case 3.— Charter between A. and **D., merchants" — "to load from 
factor of said merchants . . . thirty running days to be allowed said 
merchants" — signed "by authority of and as sgeuts for C, ot Memel, 
pro D." Held, D. was personally liable (l). 

Case 4. — Charter between A. and "j3., agent for C," signed "D." 
Held, D. was personally liable (m). 

Case 5. — Charter between A. and *' D., as agent for charterers . . . 
ship to load from agents of said freighters (= i).) . . . captain to sign 
bilLs of lading at auy freight required by charterers (= D.) . . . I'his 
charter l«ini! entered into on behalf of others, it is agreed that all liability 
of charterers (= D.) shall cease on completion of the loading." Signed 
•• D.** Held, D, was personally liable (n). 

(/) Exp, Panmure (1883); Firbank ▼. Humphreys (1886), 18 Q. B. D. 64*; 
24 Ch. D. 367. 

{g) (1892), 1 Q. B. 456. (x) (1893) 9 T. L R. 488. 

(A) See also Oglesby v. Tglesias (1858), E. B. k E. 930 ; Schmaltz v. Avery (1851), 
16 Q B. 655 ; Paioe r. Walker (1870), L. K. 5 Ex. 173, which has been doubts 
by James, L.J., in Gadd t. Boyhton (1876), 1 Ex. D. 357 ; Weidner y, Hoggett 
(1876), 1 C. P. D. 533. 

(0 Coohe r, Wilson (1856), 1 C. B., N. S. 153. 

Ik) Adams r. Hall (1877), 37 L. T. 70. 

(0 JUtutard ▼. Holnnson (1855), 5 £. & B. 125. 

(m) Parker v. Wmiow (1857), 7 E. & B. 942. Cf, Hick v. Tieeedy (1890), 
63 L T. 765. 

(n) Hough v. Manzanos (1879), 4 Ex. D. 104. 
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JI. Oaaeo where agent has been held not personally 
liable. 

C<ue 6. — B. entered into a charter " between A. and C," and signed it 
" B. pro A." A. had given B. no authority to make this contract, and did 
not adopt it. Held, that B., who had executed the charter in the name of 
another, and added his own name only as agent for that other, could not 
be treated as a party to the charter and su«d upon it; {quaere uuless it 
could be shewn he was the real principal (o) ). 

Case 7. — Cliarter between A. and " D., as agents to C, merchant and 
charterer.'* Signed ** for C, D. as agent ; for A., B. as aojent." Held, that 
D. was not personally liable, upon a contract which both in itn body and 
ite signature was expressed to be made by him "as agent*' (/?). 

Case 8. — Charter between " B., acting for owners of the ship,** and C. : 
'* B. undertakes to pay demurrage on barges.** HM^ by Bramwell, L.J., 
that B. was not personally liable (7). 

Case 9. — Charter between A. and **D., as ajrents for merchants." 
Signed " D., as agents for merchants." Eeld^ that, apart from custom, 
D. would not be personally liable (r). 

Note. — An ingenious point has been taken with varying suc- 
cess, where an agent has been held personally liable on charters 
which also contain a cesser clause, t.e., ** this charter being 
entered into on behalf of others, it is agreed that all liability of 
agents shall cease on shipping of the cargo," or words to that 
effect. In Ogleshy v. Tglesias («) it was held by Erie and 
CromptoT), J J., that the agent, though personally Hable on the 
charter, was fieed by such a clause from all liability after ship- 
ping of cargo. On the other hand, in Schmaltz v. Avery (/), 
Patteson, J., delivering the judgment of the Court, said : •* There 
is nothing in the argument that the plaintiff's responsibility is 
expressly made to cease ' as soon as the cargo is shipped,' for 
that limitation plainly applies only to his character as agent, 
and being real principal, his responsibility would unquestion- 
ably continue after the cargo was shipped.*' 

Of these contradictory decisions that in Ogleshy v. YgJesias (s) 
seems the more consistent with principle. If the plaintiffs reliea 
on the defendant's character as principal, then with their eyes 
open they have agreed to the insertion of a clause directly 

(0) Jenkins v. Hutchinson (1849), 13 Q. B. 744. Vide ante, note to article 11, 
p. 26. The remedy against B. was on a breach of warranty : Oollen t. Wright 
(1857), 8 E. & B. 647. Vide ante, p. 28. 

(p) Deslandes v. Gregory (I860), 2 £. & £. 602, bnt in Hough ▼. Monzanos 
(1879), 4 Ex. D. 104, Pollock, B., held that the words " as agents for charterers*' 
in the body of the agreement are ambiguous. See, however, Hutchinson ▼. 
TathaiHy vide sub, 

(q) Woff staff r, Andrson (1880), L. R. 5 C. P. D. 171. Judgment proceeded 
partly on the ground that *' shipbrokers do not usually act for themselves." 

(r) Hutchinson v. Tatham (1873), L. R. 8 C. P. 482 ; Pike t. Ongley (1837), 
18 Q. B. D. 708. 

(s) (1858), E. B. & £. 930. 

(0 (1851), 16 Q. B. 655, 663. 
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limiting his liabilities, and the erroneous recital that he acts for 
another will not affect the questioo. And this is not inconsistent 
with the case of Chdliehsen v. Stewart (u); for there, though 
persons exempted from liability after loading hy a cesser clause 
were yet held liable for freight, it was on the subsequent con- 
tract in the bill of lading ; on the charter alone they would, it is 
submitted, have been exempt. Barwick*Y. Bumyeat (y) even 
exempts them on charter and bill of lading together, out is, it 
is submitted, wron;- 



Article 14. — Agent for Undisclosed Principal (w). 

Where an agent contracts for an undisclosed principal, 
evidence of a custom that the agent is personally liable, if 
he does not disclose his principal either at the time of the 
contract or within a reasonable time, is admissible to render 
the agent liable as principal, but not to exclude the prin- 
cipal's liability. 

Case, — D. entered into a charter with A., '' as agents for merchantn," 
and signed it, " as agents fur merchants." Hddf that evidence of a custom 
that if D. did not disclose to A. within a reasonable time the name of such 
merchants, D. was personally liable on the charter, was admissible (sc). 



Article 15. — Agent for Crown. 

Agents chartering on behalf of the Crown are not per- 
sonally liable (y). 

(«) (1884), 13 Q. B. D. 317. 

(r) (1877), 36 L. T. 250. Vide sub Article 18, note 

ltD)'On the liabilities of andisclosed principals and their agents : see 77u>m8on ▼. 
Divoenpori^ 2 Smith L. C. 9th £d. p. 395, and notes thereto ; Jffiggina v. Senior 
(1841), 8 M. & W. 834. 

(x) Hutchinion t. Tatham (1873), L. R. 8 C. P. 482 ; Pike v. Ongley (1887), 
18 Q. B. D. 708. On this custom see also Date ▼. Humfrey (1858), £. B. & £. 
1004 ; Fleet t. MwUm (1871), L. R. 7 Q. B. 126 ; Smuhwetl v. BowdUch (1876), 
IC. P.D. 100,374. 

(y) McBeaih t. ffakHm-md (1786), 1 T. R. 172 ; Unmn ▼. Wolseley (1787), 
1 T. R. 674; Oidley ▼. Lord Paimerston (1822), 3 B. & B. 275. In exceptional 
cases the agent maj by the form of the chatter expressly make himself liable, as 
in Cunning/uun ▼. Collier (1785), 4 Douglas, 233, where Lord Mansfield held such 
an agent liable. 
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Article 16. — Classes of Agents. 

Agents who may have authority on behalf of the ship- 
owner to eflfect charters, sign bills of lading, or do ship's 
business generally, are : 

(a.) The managing owner. 

(b.) Brokers. 

(c.) The captain. 

(a.) M<maging Owner, 

The managing owner is an agent appointed by the other 
owners to do what is necessary to enable the ship to prose- 
cute her voyage and earn freight (z). 

He binds by his action those of his co-owners, who have 
appointed him or expressly assented to his appointment, or 
hold him out as having authority, and no others (a). 

The fact that any person is registered as "managing 
owner " is not conclusive that he has authority to bind his 
co-owners, but may be displaced by evidence of absence of 
authority (J). 

In the absence of express instructions, he has the power to 
procure a charter, and make the contracts necessary to carry 
it out (c). He has no power, in the absence of such instruc- 
tions to vary or cancel a charter, still less to agree on behalf 



(«) Barker r. Highley (1863). 15 C. B., N. S. 27, 34 ; Thomas t. Lewis (1878), 
L. R. 4 Ex. D. 18, 23. He used to be called << ship's hnsbnnd." The ship's hus- 
band now is usually only a servant of the shipowner who undertakes the special 
duty of looking after the ship's equipment nnd outfit. In the case of the limited 
companies, (ringle ship companies), by which many steamships and sailing yessels 
are now owned, the articles of association provide for the appointment and powers 
of the " managing owner," and shareholders in them will be bound by the articles. 
By 39 & 40 Vict. c. 80, s. 36 (1876), the name and address of the managing 
owner of every British ship, or of the ship's husband, or person to whom the 
management of the ship is entrusted by the owner, must be registered at the 
custom-house of the ship's ptirt of registry. (See Appendix 111.) 

(a) Frazer v. Cuthberison (1880), L. K. 6 Q. B. D. 93 ; Barker ▼. ffighleu, ride 
ipra. But his co-owners may bring an action of restraint. See The England 
1886), 12 P. D. 32 ; and Article 17a, post. 

(6) Fruzer ▼. Ctdhbertscn, vide supra, 

(c) As to a managing owner's rights to commission on effecting charters, see 
Willianwon t. Mine (1891), 1 Ch. 390. He is bound to render accounU of the 
oyage within a reasonable time. The MiMnt Vernon (1891), 64 L. T. 148. 



AND BROKERS. 33 

of liis owners to pay money for eaeh cancellation {i). He 
cannot against other part-owners assign the whole freight to 
secure moneys advanced by him («). 

fle may bijid his part-owners by expenditure for ordinary 
repairs, but if his part-owners are easily accessible he 
cannot bind them by expenditure for extensive structural 
alterations, or for work to fit the ship for new employment 
on which the partners had not resolved, without their 
express authority (/). 

(b.) Broker. 

A broker's authority to effect, vary, or rescind charters 
depends upon his special instructions at that particular time^ 
and may be at any moment rescinded. A broker is often held 
out as having authority to engage goods for the vessels of 
a particular shipowner, and to receive the freight for such 
goods, in which case his engagements will bind the ship^ 
owner, and payment of freight to him will discharge the 
person paying ; but auch authority may be rescinded at any 
time^ unless the special manner or time of rescindiDg it has 
been provided for by the agreement between the shipowner 
and broker. 

A clause in a charter providing that the acting broker 
shall receive commission does not make him a party to the 
charter so as to be able to sue on it, but any party to the 
contract may sue for such commission as trustee for the 
broker (g). 

Note. — The management of a vessel includes : — 
I. — 1. Decisions as to the employment of the ship. 

2. Equipment and repairs of ship, and payment of ao* 
counts. 

8. Engagement and discharge of crew. 

4. Navigation, loading, and discharge of vetisel. 

(d) Thomas r. Lewis (1878), 4 Ex. D. 18. 

(e) Quion t. Tfosh (1860), 1 De G. F. & J. 373. 

(/) Steele t. Dixon (1876), 3 Sc. Sess C. 4th Series, at p. 1009. 

(g) Sitava Rafaellina v. Japp (1871), L. R. 3 A. & E. 483 ; Robertson r. WuU 
(1853), 8 Ex. 200. Brokerage is not a ** necessary " within 3 & 4 Vict. c. 65^ 
s. 6, to sustain an action tn rem. The Marianne (1891), P. 180. 

D 
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II. — 1. Chartering the yeesel, or engagement of freight for 
her. 

2. Collection of freight. 

3. Entry and clearance of ship, and Customs business. 
The first class of work is considered owner's work ; the second, 

broker's work. But the same person may unite the functions of 
managing owner and broker; some owners do all their broker's 
work in their own office, and the exact division of the work 
varies with each shipowner. 

Brokers who are not owners usually make one of the following 
branches of work their special business : 

I. — Brokers for the sale of ships, 

II. Chartering brokers, who find charters for ships, or ships for 
employment. 

These two classes have no authority beyond their specific 
instructions in each particular case. 

III. — Loading brokers, who habitually procure cargoes for 
vessels on the berth for a certain port or trade. Their connection 
with the merchants trading with such ports enables them to 
guarantee cargoes for vessels which they undertake to load, 
while to maintain that connection they must provide a fairly 
regular supply of vessels on that berth, by themselves chartering 
ships if necessary. They have power to make engagements to 
carry goods in the ship they load ; they collect the freight on 
the engagements they have made, when such freight is payable 
at the port of loading ; and they frequently supervise the 
stowage of the ship, though they do not accept responsibility to 
the shipowner for such stowage. They are paid as a rule by 
a percenta<:i;e commission on the fi-eight engaged. In certain 
trades, as the Auhtralian, the chief loading brokers have formed 
a '* ring," who in return for a merchant's promise to ship all his 
goodK by the vessels loaded by the ** ring " at an agreed rate, 
undertake to carry such goods at as low a rate as any vessel 
that may be put on the berth (h). All vessels on the berth 
which are not put in the hands of the " ring " to load, must be 
prepared to suffer severe competition. Some steam lines have 
specially appointed loading brokers, to whom application is made 
for room for goods to be shipped on any ship of the line, and to 
whom freight is paid. Their authority, however, is determinable 
by the shipowner, either on the terms of their appointment or 
at a mementos notice. On some lines all the loading broker's 
work is done in the managing owner's office (a\ 

Owner's work in foreign ports is done by tne captain, or, in 
the case of vesselM belonging to a regular line, by the branch 
house abroad, or by the captain, with the advice of the agents 



(A) For an example of the working of such a <*ring,*' see fhe facts in Mogui 
S.S. Co, V. Macgregor (1889), 23 Q. B. D. 598 ; (1892), A. C. 25. 
(a) C{, Williamaon t. Mine (1891), 1 Ch. 390. 
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of the line, but the Bysiem of submarine cables has mnch lessened 
the captain's sphere of direct action abroad* On the respective 
duties of broker and captain abroad to the owner, see Stumore v. 
Breen (t). 

(c.) Captain. 

In the absence of express authority from his owners, the 
captain's authority to bind them by a charter only arises 
when he is in a foreign port, when his owners are not there 
and there is difficulty in communicating with them, and 
when the charter is a usual one in its terms (k). 

Before the arrival of his ship in port, no captain has any 
authority in law to bind his owners by letters written to 
an agent in port, asking him to make a charter for the 
ship before its arrival, and a charter so made would not 
be binding on the owners, unless subse(][uently ratified by 
them (Z). 

Semhle (per Brett, L.J.), that a captain not having any 
authority to make such a contract cannot when in port 
ratify it, so as to bind his owners (Z). 

Where the captain is authorized to bind his owners, he 
will incidentally have the power to employ a broker or agent 
for this purpose (m). 

Captains or agents at foreign ports have no authority to 
vary a charter, without express instructions from their prin- 
cipal (n), though they have authority to do all things 
necessary to perform the contract (o). 

(0 (1866) 12 App. Cas. p. 698. 

(A) Thus the captain has no right without instmction to execute a charter, 
excluding the right of his owners to freight ; Walshe y. Protan (1853), 8 £x. at 
p. 850, per Pollock, C.B. See Thomas y. Letcia^ L. R. 4 £x. D. 18. 

(0 The Fatwy; The MathUda (C.A.), (1883), 48 L. T. 771. The system of 
submarine cables has much lessened the captain's duties in foreign ports, the 
owners now settling the employment of their vessel by telegraph in most cases. 

(m) De Bussche y. Alt (1878> L. R. 8 Ch. D. 286, 310. Story on Agency, par. 
201. 

(n) Orant r. Norwat/ (1851), at p 10 C. B. 687 ; Sickens v. Irving (1859), 7 C. B., 
N.S. 165; Buryon r, Sharpe (1810), 2 Camp. 529. For a case when a charter 
was so varied, see Hall v. Brown (1814), 2 Dow, 367, 375 ; and, for express 
authority in a charter to so vary, set; Wiggins v. Johnston (1845), 14 M. L W. 
609. 

(o) The captain has authority to settle accounts to be paid for freight and 
demurrage in foreign parts, and to take bills of exchange for the amount, so as 

D 2 



36: PART-OWNER, PURCHASER, AND MORTGAGEE. 

- • • • 

Article 17. — Who are bound by Charters. 

(a.) Part-owner of Shares in Ship* 

Any part-owner of a ship may object to "its employment 
in any particular way, though such employment is under a 
charter made by a managing owner appointed by himself. 
In such a case that part-owner will neither share the profits, 
nor be liable for the losses, of such voyage, but will be 
entitled, in an action of restraint, to a bond from his co* 
owners to secure the value of his share in the ship, before 
she will be allowed to sail on the chartered adventure (p). 
In such a case the co-owners who do not dissent divide the 
profits and losses in proportion to their shares (q). 

(b.) Purchaser. 

The purchaser or assignee of a ship under charter, or of 
any share therein, is bound by the charter in existence, but 
not for losses in charters which have expired (r). 

(c.) Mortgagor or Mortgagee («). 

A mortgagor in possession has by statute (t) the powers 
of an ordinary owner, except that he must not materially 

to bind the shipowner and a purchaser of the ship : Alexander r. Dotoie (1857)^ 
1 H. & N. 152. The Scotch Ckinrts have held that he has no authority to 
abandon a claim for demurrage, though he may give the charterers additional 
lay-days in return for their giving up the option of loading at two additional 
ports. Holman v. Peruvian Nitrate Co. (1878), 5 Sc. Sess. C, 4th Ser., p. 657. 

(p) The Emjland (1886), 12 P. D. 32 ; The Talca (1880), L. R. 5 P. D. 169. 
See also Oustnn v. Hebden (1745), 1 Wils. 101 ; Haly v. Qoodson (1816), 2 Mer. 
77. As to the liabilities of securities on such a bond, see The Vioienne (1887), 
12 P. D. 185. As to position of co-owners inter m, see Bennett r. McLelUm 
(1891), 18 Sc. Sess. C, 4th Ser. 955. 

\q) The Vindobala (1887), 13 P. D. 42. 

(r) The VindobaUiy supra ; The Meredith (1885), L. R. 10 P. D. 69 ; Messafjeries 
Co. V. Raines (1863), 7 L, T. 763. See Ihe Bonnie Kate (1887), 57 L. T. 203, as 
to when part ownership begins. 

(s) Under the mortgage of a ship, there pass articles necessary for the 
navigation of the ship or the prosecution of the adventure which are on board 
at the date of the mortgage, or replace similar articles then on beard. Coltman 
T. Chamberlain (1890), 25 Q. B. D. 828: semble, articles subsequently added, 
to which there was nothing corresponding on board at the date of the mortgage, 
do not pass unless they become part of the ship. As to mortgages of ships, to 



piocure funds to work them, see The Thames (1890), 63 L. T. 353. 

(f) 17 k 18 Vict. c. 104, s. 70. '* A mortgagee shall not by reason of hi 



IS mort- 
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impair the yajue of the mortgagee's security. The mort- 
gagee out of possession is therefore bound by any charter 
which does not impair his security {u\ and the burden 
of proving that a charter is of such a nature is on him (t;). 

He cannot object to a charter on the ground that its per- 
formance will involve the ship's leaving the jurisdiction, 
and so render the exercise of his rights more difficult (i;) ; 
nor to an assignment of freight by the mortgagor as gross 
freight, the expenses of the voyage not being paid out of 
it {w) ; nor to a charter making freight payable to a third 
party («) 

A mortgagee of shares out of possession cannot maintain 
an action of restraint. {SembUy that he can if in posses- 
sion (tf).) A mortgagee out of possession cannot take 
possession if no sum is due to him under the mortgage, and 
nothing is done by the mortgagot to impair the security {z). 



Article 18. — Position of Shipper of Goods on a Chartered 

Ship. 

Where the ship carrying the goods in respect ol whicli 
a bill of lading is given is under charter, the positioi} 

gage be deemed to be the owner of a ship or of any share thereof, nor shall th^ 
mortgagor be deemed to haye ceased to be owner of soch mortgaged ship or share, 
except in so far'as may be necessary for making such ship ayailable as a security 
for the mortgage debt." 

(tf) Eeith V. Burrows (1877). L. R. 2 App. a 636 ; Coliins v. Lamport (1864), 
34 L. J., N.S. Ch. 196 ; The Fanchon (1880), L. R. 5 P. D. 173; De Mattos v. 
-Gibson (1858), 4 De G. & J. 276; The Maxima (1878), 39 L. T. 112 ; Cory r. 
Stewart (1886), Times, L. R. II. 508 ; The KerouUi (1886), 11 P. D. 92 ; Lamina 
T. Seater (1889), 16 Sc. Sess. C, 4th Ser., 828. 

(v) The Fanchon^ vide supra. On the relations of mortgagees of shares^ 
and owners of other shares, see The Orchis (1890), 15 P. D. 38. ^ 

' (w) The Ecbnond (i860). Lush. 57. 

(x) Cory r. Stevoart (1886), vide supra. It is doubtful what dealings of the mort- 
gagor will impair the mortgagee's security, i.e., a freight-earning ship. Lord Esher, 
in Gory v. Stewart^ vide supra^ goes so far as to suggest that, if the mortgagee con- 
siders the charter onerous, he should not enter into possession ; but see The [nnis^ 
Jallen (1865). L. R. 1 Adm. 72 ; The Keroula (1886^ L. R. 11 P. D. 92. In 
Laming v. Seater^ v. «., it was held that, when the mortgagor had contracted to 
insore the ship, the mortgagee was entitled to prevent her going to sea un- 
insured. 

Cv) ITie Jnnisf alien (1866), L. R. 1 A. & £. 72; The Keroula (1886), 11 
■P D 92. 

'(«) The Blanche (1887), 58 L. T. 592; Th^ Cathcart (18^7), L. R. 1 A, * E, 
at p. 329. 
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of the holder of the bill of lading will vary according as 
he is : — 

(a.) Both shipper and charterer. 

(b.) Shipper other than the charterer ; — 

(1) Ignorant of the charter. 

(2) Knowing of the charter. 

(c.) An indorsee from the shipper ; — 

(1) Ignorant of the charter. 

(2) Knowing of the charter. 

It may also vary according to the powers conferred, by 
charter or otherwise, on the master or broker signing the 
bill of lading (a). 

(a.) Where the Shipper is also the Charterer. 

Where the charterer is himself the shipper, and receives 
as such shipper a bill of lading in terms differing from the 
charter, the proper construction of the two documents taken 
together is that, prima facie and in the absence of any 
intention to the contrary, as between the shipowner and the 
charterer, the bill of lading, although inconsistent with 
certain parts of the charter, is to be taken only as an 
acknowledgment of the receipt of the goods (h). 

If the holder of the bill of lading is merely an agent or 
factor of the charterer, he is in the same position as the 
charterer (c). So also if the charterer takes a bill of lading 
in his own name, but as agent for a third person, such third 
person is in the ssmie position as the charterer (d). 

The fact that the bill of lading does not contain all the 



(a) See Article 20. 

(6) Rodocanao'ii v. 3filbum (1886), 18 Q. B. V>, 67 ; per Lord Esher nt p. 75 ; 
Lindley, L.J., at p. 78 ; cf. leduc v. Ward (1888), 20 Q. B. D. at p. 479 ; Wag^ 
staff V. Anderson (1880X L. R. 5 C. P. D. at p. 177, p^ I-ord Bramwell ; "to 
say that the hill of lading is a contract, superseding, adding to or yarjing the 
former contract, is a proposition to which I can never consent : " repeated less 
decidedly in Sewe/l v. Burdick (1884), 10 App. C. at p. 105. 

(c) Kern v. Deslandes (1861), 10 C. B., N. S. 205 ; QUdsianes t. Allen (1852^ 
12 C. B. 202 ; Small v. MoaUs (1833), 9 Biug. 574. 

{d) De Laurier v. Wyllie (1889), 17 Sc. Stss. C, 4th Ser. 167. 
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terms of the cliarter {e\ or that it contains terms not in the 
charter (/), will not necessarily vary the contract between 
shipowner and charterer (^). 

Bat the parties to a charter may agree to vary it ; and 
their agreement to vary may be expressed in the bill of 
lading given to the charterer (A). 

CcLse 1. — C. chartered A/s ship, "master to sign bills of lading, at any 
rate of freight, and as customary at \iOTt of loading, without prejudice to the 
stipulations of the charter." C. shipped goods under the charter, and the 
master signed a bill of lading containing an exception of *' negligence of 
the master and crew," which was not in the charter, llie goods were lost 
through the master's negligence. Hdd, that the master had no authority 
to insert such a clause in the bill of lading, that it could not prejudice the 
charter, but was a mere receipt for the goods shipped, and that the ship- 
owners were therefore liable (/). 

Case 2. — ^A ship was charteied, the charter containing a power to the 
master to sign bills of lading without prejudice to the ch>irter, and excefH 
tions inter aim of ** restraint of princes." A shipper, who was practically 
identified with the charterer, and fully aware of the charter, obtained a 
bill of lading containing ofdy an exception of perils of the seas. The ship 
was delayed by restraint of princes. HfUdy that the contract of affreight- 
ment was to be found in the charter and bill of ladin^r, and that the one 
exception in the bill of lading did not super^tede the t^everal exceptions in 
the charter ft). 

Case 3. — 1)., as agent for C, negotiated a charter with A. for a lump 
freight of £785, ''the master to sign bills of lading at any rate of freight 
without prejudice to this charter." C. shipped goods on his own account, 
and the master signed a bill of lading, making the goods ''deliverable to 
C. or assigns, paying freight as usual." C. indorsed this bill tu D. in part 
payment of advances on the cargo. Held, that D., both as agent for C. and 
as having knowledge of the charter, was liable to A.'s lien for the whole 
freight due under the charter, and not merely for the freight in the bill of 
lading (k). 

Case 4. — C. agreed with A. to ship oranges by A.'s ship at 4«. 6(f. |)er 
box. E., A.'s master, then sigutd bills of lading for oranges shipped by C. 



(0 The San Roman (1872), 3 L. R. Adm. 583, 592. 

If) Jiodocanachi v. MiRmm (1886X 18 Q. B. D. 67; Ptckemell v. Jauberry 
(1862), 3 P. & F. 217 ; Ca'ighey v. Gordon (1878), 3 C. P. D. 419. 

(g) See n^te (6), antdj p.. 38. 

(A) For inetances where such a variation has been effected, see GuUischen v. 
Stewart (1884), 13 Q. B. D. 317 ; Bryden v. I^itbukr (1884), 1 C. & E. 241 ; 
Davidson v. Bisset (L878;, 5 Sc Sees. C, 4th Ser. 709; and note below 
p. 40. 

(t) San Soman (1872), 3 L. R. Adm. 583, 592. An action m rem against the 
snip ; tnougii the charterer and shipper were nominally different Brms, they were 
in fact almost identical, and the decision cannot, it is submitted, be supported, 
except on this ground. 

(A) Kern v. Deslandes (1861), 10 C. B., N. S. 205, based, in Fry v. Mercantile 
Bank (1866), L. R. 1 C. P. 689, on the position that D. really represented C. ; and 
sustainable on that ground, sed quasrey whether on the facts this was so. Small. 
v. Moates (1833;, 9 Bing. 574, and Gledstanes v. Allen (1852), 12 C. B. 202, ar« 
similai' cases. 
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at 3s. 6<l. per box. Edd, that C, was liable for freight at 4«. Be?, and wa^ 
not relieved by the bill of lading (I). 

» Case 6. — Charterer (0.) agreed to load a full cargo at a freight of " 60».- 
per ton in full." The master was paid by the shipowner a fixed salary " to 
ipclndeall charges and allowance s. He signed a -bill of lading making the 
goods ** deliverable to order or assigns, he or they paying freight, &c., as 
per cliarter, with 6 per cent, primage for cash op delivery as customary.**^ 
D., indorsees of the bill of laoiug as agents of C, received the cargo at the 
port of discharge. Edd, that the master could not sue D. for primage 
eitner for himself or for the owner (m). 

Case (). — A ship was chartered with the usual stipulfltinns for freight, 
demurrage, and a cesser clause. The charterers shipped the cat^o them- 
Efelves, accepting bills of lading, making the goods deliverable to themselves 
at the port uf discharge, *Hhey paying freight and all other conditions as 
per charter.** In an action by shipowners against charts rers as consignees 
under the bill of lading, for demurrage at the port of discharge. Eddy 
they were liable, for the bDl of lading only incor|K)rated those clauses of 
the charter which were consistent with its character as a bill of lading, and 
di I not therefore incorporate the ** cesser clause ** (n). 

' Note. — The recent cases of Bodocanachi v. MiUmm (o) and 
Zteduc "V. Ward (p), both in the Court of Appeal, have brought 
into prominence the view, that where a charter has been efifected, 
and the charterer himself ships the cargo and takes a bill of 
lading for the shipment, such a bill of lading is, in the words of 
Lord Esher (p) : — " only an acknowledgment of the receipt of 
the goods, unless there be an express provision in the documents 
(the charter and bill of lading), to the contrary." It is sub- 
mitted that this is stated a little too broadly. It is dear that 



(0 Pickemell v. Jcmberry (1862), 3 F. & F. 217, cf. De Laurier v. WyUU 
(1889), 17 Sc Sess. C, 4th Ser., 167, where C. was agent for the real shipper. 

(in) Caughey v. Gordon (1878), 3 C. P. D. 419. Here the master, withoat 
owner's authority, tried to introduce a new terra into the contract, contrary to 
the charter, and which could only be fur owner's benefit. Held^ he could not. 

(n) Qu/lischen v. Steirart (1884), 13 Q. B. D. 317, See also Bryden v. NieMr 
(1 884), 1 C. & E. 241 ; Davidson v. Bisset (1878), 5 Sc. Sess. C, 4lh l^r., 709. if, . 
instead of expressly incorporating some terms of the charter in the bill of lading, 
the owner had signed, and the charterers accepted a bill of lading, binding them- 
selves to pay demurrage and freight, without any reference to the charter, thia 
case seems, albo to ^bew that such a bill of lading would have oyerriddeu the 
cesser clause in the charter. Brett, L.J., In giving judgment against the* 
charterers, said: 'M^ushed to its legitimate conclusion, the argument for the 
charterers would free them from liability for freight." The argument wan pushed 
80 far, it is submitted wrongly, by Denman, J., in Bat-wick v. Bumyeat (L877), 
36 L. T. 250. In that case the charterers, who were also consignees, pleaded that 
the cesser clause, which ezempied them by name, after the ship's loading and 
payment of advanced freight, from subsequent liability, relieved them frum any ' 
liability under a bill of lading accepted by them, making the goods deliverable 
*f to order cr assigns, he or they paying freight for the same, and other conditions 
as per charter " : and they were held not liable for freight. This case was not. 
cited in Gullischen v. Stewn't or Bryden t. NiMhr, but seems directly contrary 
to the principle of those decisions, and must, it is submitted, be taken as over- 
ruled. 
' (o) (1886), 18.Q. B. D. 67. 

OO (1888), 20 Q. B. \S. 47. 
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in the' cases of GidUtthen t^. Stewart (n), Br^denv. NiihtAr (n), 
and DctPtdgon v. Bisset (n), the contract made between shipowner 
and charterer in the charter was in ejSect varied by the bill of 
lading, and in OullUchen v. Stewart (n) at p. 319, Bowen L.J.9 
speaks of the argnment for the charterer, as '* rendering the 
-biU of lading a nnllity : it would be a tiseless form except as 
An acknowledgment that the goods had been put on board." 
It may be said that in GuUigchen y. Stewart and Bryden y« 
Niebuhr Tn), the liability was not on the contract originaUy 
^videncea by the bill of lading, but on the contract implied from 
the charterer-consignee's taking the goods under the bill of 
lading by which he was consignee. But the Court of Appeal 
do not rest their judgment on this ground, for Brett, M.R^ 
says (at p. 318): — '^ The contract by a bill of lading is different 
from the contract by a charter, and the defepdants are sued 
upon the contract contained in the bill of lading. It would 
be absurd to suppose that their liability upon the bill of 
lading would cease (under the cesser clause), upon the loading 
of the cargo." At any rate, in the Scotch case of Davidson 
V. Bisset {q), no such question arose, and Lord Moncrieff there 
takes an intermediate view: *'I should bo disposed to say 
that in matters which relate to the details of the mode in 
which the contract of cariiage is to be. performed, the charter 
may be varied by the bill of lading, although the substanoe 
of the contract of affreightment is to be looked for in the 
charter." It is submitted that this limitation is unnecessary. 
If the parties to a charter wish to vary their contract, even 
in a substantial point, they can do so ; and why not by a bill of 
lading? 

But there appears to be a very serious difficulty in the way of 
the theory, even thus limited. It is admitted that where a 
bQl of lading given to a charterer varies from the charterparty, 
though, as between shipowner and chaiierer, the bill of lading 
may be " merely in the nature of a receipt for the goods, yet, 
where it is indor&ed over, as between the shipowner and the 
indorsee, the bill of lading must be considered to contain the 
contract" (r). I'he difficulty of this view is that the indorsee 
by statute (s) has transferred to him by the indorsement all 
such rights and liabilities, *' as if the contract contained in the 
bill of lading had been made with him." But in the case of the 
indorsement from the charterer-shipper of a bill of lading vary- 
ing from the charter, there is, on the doctrine of Lord Esher in 
Bodocanachi v. Milbum^ no " contract contained in the bill of 
lading," but only a " mere receipt." How, then, caii the indorse- 
ment pass what does not exist? Does a contract spring into 



(7) (1878), 5 Sc. Sees., 4th Ser., 709. 

(r) leduc v. Ward (1888), 20 Q. B» D. at p. 470, |>fr Lord Esher. 

(s) 18 & 10 Vict. c. Ill, § 1. 
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existenoe on the indorsement, which had no exibtenoe before ? 
And, if 80, what statutory anthority is there for snch a *' crea- 
tion," as opposed to the " transference " ordained by statute ? 
It may be said as in Leduc v. Ward (p. 479), that between 
shipowner and indorsee the bill of lading must be considered to 
contain the contract, ** because the shipowner has given it for 
the purpose of enabling the charterer to pass it on as the con- 
tract of caniage in respect of the goods." But this view, which 
appears to rest on some sort of estoppel against the shipowner, 
fails in the numerous cases where the variation from the charter 
is in favour of the shipowner and against the shipper ; and is 
also difficult to reconcile with the admitted law that a ship- 
owner may repudiate against an indorsee for value a bill of 
lading, which his agent had no authority to give, as for goods 
not shipped (i). It is to be hoped that the English Courts will 
shortly have an opportunity of explaining the rather curious 
doctrine of a/* spiinging contract," involved in Bodocanachi v, 
MiUmm and Leduc v. Ward. The Scotch Courts had a similar 
point before them in De Laurier v. WyUie («) (1889), where O. 
who had made a charter containing a negligence clause, shipped 
some iron belonging to F. in his own name, taking a bill of 
lading without a negligence clause. The goods were then lost 
by negligence, and F. sued the shipowner. The majority of 
the full L'ourt held that as the shipowners only knew C. in the 
trannaction, the bill of lading was only a receipt to C, and did 
not become anything more by an indorsement to F. which did 
not pass to him the property, which he had already. Lord 
Adam (p. 184) assumes that indorsees for value could sue on 
the bill of lading alone, but offers no explanation of how the 
bill of lading contains a contract in their case, when it did not 
in the case of their indorsers. 



(b.) Where the Shipfer is other than the Charterer. 

Where a ship, while under charter is still in the posses- 
sion of the captain, as servant of the shipowner (v), shippers 
of goods other than the charterer, who receive bills of lading 
signed by the master or broker : — 

I. If they are ignorant of the charter, will be held to 
have contracted with and can sue the shipowner and not the 
charterer (x), 

(0 Orant v, Nonray (1851), 10 C. B. 665, and Article 20. 

(u) (1889), 17 Sc. Sess. C. 167. 

(r) Baumcoil v. Gilchrest (1892), 1 Q. B. 253 ; (1893), A. C 9. If the roaster 
of tho ship is not the servant of the owner, the owner will not be liable on the 
master's bills of lading {same case), 

(x) Sandeimn v. Scurr (1866), L. R. 2 Q B. 86 (C.A.); The Figlia Maggiorc 
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They cannot be required to accept bills of lading in 
accordance with the charter, if such charter involves unusual 
or onerous terms, but can demand their goods back, if 
shipped, at the ship's expense (y). 

II. If shippers are aware of the charter, the master or 
broker in signing bills of lading will be held to have acted 
as the charterer's agent {z) and the shipper cannot sue the 
owner (a) on the contract, unless his liability is reserved by 
special provisions of the charter (t). The burden of proving 
the shipper's knowledge of the charter will be upon the 
shipowner (<?). 

Where the ship is demised {d\ or, being under charter, is 
out of the possession and control of the owner, as where under 
a time charter the captain is appointed, paid and dismissed 
by the charterer, the owner will not be liable for bills of 
lading signed by the master or broker, even though he be 
registered as managing owner {e). 

Unless there is a demise of the ship the owner will be 
liable to third parties, not parties to bills of lading, for 



(1868X L. R. 2 Adm. 106 ; Hayn r. Culliford (1878), 3 C. P. D. 410 ; Wagstaff 
T. Anderson (1880), 5 C. P. D. 171 (C.A.) ; The St. Cloud (1863), B. & L. 4. If 
the charter is a demise, they can sue the charterer in tort, he being io possession 
of their goods, and also in contract, if the master is his servant : Baumcoll y, 
GUchrest (supra). 

(y) Peek v. Laraen (1871^ L. R. 12 Eq. 378 ; The Stomoway (1882), 51 L. J. 
Adm. 27. So also where there are a charter and a sub-charter, and the shipper 
only knows of one, he will not be bound by the other : Tharsis Sidphur Co, y. 
Culliford (1873), 22 W. R. 46 ; 77uf ETmlien Marie (1875), 44 L. J. Adm. 9. So 
also where a mate's receipt not agreeing with the terms of the shipping note is 
tendered : Armstrong v. Allan (1892), 8 T. L. R. 613. 

. (*) ne St. a/0Mrf(1863X B. & L.4,at p. 15 ; Neuberry r. Cb/ctn (1832), 1 CI. & 
Fin. S83 ; Sandeman v. Scurr (1886), L. R 2 Q B., at pp. 97, 98 ; Blaikie r. Stem- 
bridge (1859), 6 C. B., N.S. 894. See per Bramwell, L.J., in Wagstaff v. Andcr- 
softf 5 C. P. I)., at p. 177. "I do not think that because a bill of lading is signed 
by the captain as agent fur the ship, a contract is made between the shipowner and 
shipper, the shipper having previously arranged with the charterers that they shall 
carry his goods. I think that the remedy of the shipper would be against the 
charterer, with whom he made the contract of affreightment, and that he would 
not get an additional remedy because he had taken a bill of lading from the 
■hipowner." 

(a) Marquand r. Banner (1856), 6 E. & B. 232; Major v. White (1835X 
7 G. & P. 41. 

(6) The lielene (1865), B. & L. 415 ; Sack v. Ford (1862), 32 L J. C. P. 12. 

(c) The St Cloud (1863), B. & L. 4. 

(</) Article 2, above. 

(e) DaumvoU v. GUchrest (1892), 1 Q. B. 253 ; (1893), A. C. 9. 
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dealings with goods by his master, even though such third 
parties know of the charter (/). • 

• • • • 

Case 1. — A. chartered a ship to C. to sail to X. and load from C.'s ageot 
there, cargo to be stowed at merchaut's risk and expense. The captain to 
sign bills of lading, if n quired at any rate of freight, without prejudice to 
the charter. At X. goods were shipped by shippers who knew nothing of 
the charter, under a bill of ladins si^^ned by the master. Hdd^ that the 
shippeis could sue A.» the master naviog signed as his agent (u). 

Case 2. — A. had purchased a ship for the purpose of selling it to C. 
under an agreement which provided for payment of part of the purchase- 
jnoney down and part at tbe expiration of a charter of the same' date. 
Under this charter A. agreed to let, and C. to. hire the steamer, for four 
months ; charterer to provide and pay for provisions, and waces of captain, 
officers, engineers, and crew, owner to pay insurance and maintain steamer 
iq an efficient condition during peryice, charterers .to proVide and pay for 
^coal, port charges, etc. Payment for use and hire of vessel at £750 per 
month. Owner has option of appointing chief engineer to be paid by 
charterers, owner to have lien on cargoes fur freights due under charter. 
C. appointed and piid captain, officers, and crew, A. appointed chief 
engineer, A. was registered as owner and managing owner. F. siiipped 
goods on Ktard, in ignorance of the charter, and received bills .of ladling, 
signed by the captain and a broker employeil by charterers. In an action 
against A. by K., on bills of lading — Held, that A. having parted with the 
possi'Stiion and control of the vessel, the captain was not his servant so as 
to bind him by his signature to the bill of ladinir («). 
• Case S\ — A.'s steamer was chartered for C. ; F. shipped goods on it in 
ignorance of such charter, and received a bill of lading signed by " C, 
agents.'' There is a custom with steamships that. the brokers and not the 
masters should sign bills of lading. It was found as a fact that C. signed 
the I ill of lading as agent for and with the authority of A. ZTe/c^, that A. 
was liable to F., and would have been even if no such authority had 
existed (A). 

. Case 4. — On June 24, C, brokers, wrote to F., *• We now beg to oflFer you 
room in ship R." On June 26, F. accepted this, and an agrcem<nt was 
drawn up between F. and "C. acting fiT A., owners of the J?." On 
June 25th, C. and D. jointly ha<l chartered the B, from A., paying a lump 
frei<;ht, their liability to cease on loadino;. The master signed bills of 
lading, and on the voyage sold the goods. Held, that F.*s remedy was 
against A. and not against C. (t). 

Case 4.— C. charteied a shi[) from A. and put it up as a general ship. 
F. put goods on board in ignorance of the charter. The captain refused to 
sign bills of lading except in terms of the charter, which gave the hhip* 
owm-r liens for demurrage and freight under the charter, and refused to 
deliver up the goods, ffdd, that shippers who had shipped in ignorance 
of the charter were entitled to demand their goods back rather than be 
bound by the provisions of the charter, and that the owners were bound 
to redeliver them free of any claim for lien or charges (A). 

(e) Baumvoll v. Gilchrest ; (1893), A. C. 9. 
(/) Schuster v. McKellar (18:>7), 7 E. & B. 704. 

\g) Sandeinan v. Scurr (1866), L. R. 2 Q. B. 86. See also TKe Figlia Maggwre 
(18-8), L. R. 2 A. & E. 106. 

(A) Hayn v. CulHfotd (1878), 3 C. P.D. +10. 

(0 Wagstaff v. Ande son (1880), 5 C. I*. D. 171 (C. A.) 

l'{j Peek v. Larsen (1871), L. R. 12 E-i. 378. The question would seem to be 
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. Cat&b, — A ship was cfaarterad by G. from A. ; F. sYapped goods under 
& bill of lading not referring to the ch irter. Ileld^ that the owner was 
liable for bad stowage, unless he proved that the shipper bad notice of th^ 
charter, in which case he was freed (Z). 

Can 6. — 0. chartered a ship from A. and put it up as a geneial ship* 
F. shipfied goods in it, in which O. had a ri^ht of property, and F. was 
enabl^ to ship those goods through the negligence of K., the master, itl 
signing bills of Indiitg lor them. At the end of the voyage £., with A.*s 
approval, delivered the go^^ls to G., consi^ees under the bill of ladin^r, in 
spite of O.'s demand for the goods. Hdd, that though £, in signing bills 
wai probably acting as charterer's agent, yet, in delivering the goods at 
the port of discharge with A.'s approval, he was acting as A.'s agent, and 
A was therefore liable to an action by 0. (m). 



(c.) Indorsee from Shipper. 

If a bill of lading given by a shipowner or his agent (n) 
to the shipper, whether charterer or not, and diflfering in its 
terms from the charter, comes into the hands of 6.^ a hona 
fide holder for value of such bill of lading (o). 

L If G. is ignorant of the charter, the shipowner will be 
bound by the bill of lading {p\ even though his agent had 
no authority to sign it, provided that such bill is on its face 
within the ordinary authority of a master or broker (y), 
and that the difference in terms has not been obtained by 
fraud of any previous holder (r). 

II. If G. is aware of the charter, the shipowner will not 



whether the shippers were, or should in reason have been, aware of the charter. 
See W'atHns t. if.vmi// (1883), 10 Q. B. D. 178. 

(0 The St Cloud (1863), B. & L. 4. But if the owner had not possession and. 
control of the ship, he would not be liab.le: Baumvoll v. Gilchrest (1892), 1 Q. B. 
253; (1893), A. C. 9. 

(m) Schuster r. McKellar (1857), 7 E. & B. 704. F. could only haye sued E. 
or C under the bill of lading ; and, if A. had demised the ship to C, 0. could 
only bare sued C. ; but as there was no demise, and 0. did not sue in contract 
under the bill of lading, but in tort, A. wns liable to 0. 

(n) Cf. Baumvoll r. Gilchrest (1892), 1 Q. B. 253; (1893), A. C. 9. 

(o) But where 6. had before indorsement the property in the goods represented 
br the bill of lading, which was taken by the charterer as B.'s ngent, the bill of 
lading was held only a receipt, and G. was bound by the charter : De Laurier v. 
Wffl/ie (1889), 17 Sc. Sesa. C. 167, et ante, p. 42. 

(p) The Patria (1871), 3 L. R. Adm. 436; Gilhson r. Mxddlet'm (1857), 
2 C. B^ N.S. 134, but see note on p. 40, ante, on difficulties where the shipper 
u charterer. 

(7) Grant T. Norway (1851), 10 C. B. 665, at pp. 687, 688 ; Cox v. Smce 
(1886), 18 Q. B. D. 147; Reynolds t. Jex (1865), 7 B. .& S. 86. And see 
Article 20, post, and note thereto, p. 53. 

(r) Mitchell v. Scaife (18 L5), 4 Camp. 298. 
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be liable to G. for a bill signed by bis agent beyond afiy 
authority conferred by such charter (a). 

Ill, In any case the terms of the charter will not be 
incorporated in the bill of lading without a plain expression 
in the bill of lading of the intention to do so {t)y neither 
will the indorsee be bound by verbal negotiations with the 
shipper not emK>died in the bill of lading (w). 

Case!, — A slip was chart( red with certain excepted periL«, including 
" restraint of princes." F. shipped goods in ignorance of the charter, and 
the master signed a bill of lading only containing an exception of *' perils 
of the sea." In an action in rem by G.. the consignees, who also were 
ignorant of the charter, against sliip, owner, and master, for failing to 
deliver through " n-straint of i)rinc('8,'' held^ that the owner was liable, and 
that the contract in the hi 1 of lading was not affected by the contract in 
the charter of which F. and G. were iinorant (v). 

Cuse 2. — A ship was chartered by C. for a certain voyage, at a certain 
freight with a lien on the cargo for all freight, the master to sign bills of 
lading without prejudice to the charter. C. shipped goods for wlich the 
master signed a bill of lading, making the goods deliverable to G., 'Spaying 
freight as per margin,'* i.e., £19H. C. indorsed the bill for value to G. 
Held, that the owners having by their master signed bills making the 
gocds deliverable on payment of a certain freight, could only claim that 
i'reight, and not the whole freight for which they had a lien under the 
charter, as against consignees who had advanced money on faith of the 
statements in the bill of lading (to). 

Case 3. — A. chartered a ship to C. at a certain freight, ** A. or his agent 
to sign bills of lading at any rate of freight without prejudice to this 
charter." D., C.'s agent abroad, advanced money to the snip, and in con- 
sideration of such advance the master loaded goods from D., giving a bill 
of lading, " shipped by D., to be delivered to order, or assigns, paying freight 



(s) Article 20, post 

(0 Chapfjel V. ComfoH (1861), 10 C. B., N.S. 802; Fru r. Mercantile Bank of 
India (1866), L. R. 'l C. P. 689; Smith v. Sieveking (1855), 4 E. & B. 945. 
'* Where a charter is entered into, the special provisions of that charter are bind- 
ing only as between the charterer and shipowner, nud if a bill of lading is signed 
by the master, and that bill of lading comes to the hands of an assignee for value, 
the latter is entitled to have the goods delivered to him on the terms mentioned 
in the bill of lading, and, properly speaking, is not bound to refer to the charter 
at all " (Willes, J., in Chappel v. Comfort, at p. 810). This is subject to reference 
to the charter for any of its terms expressly incorporated in the bill of lading. 
And see post, Article 19. 

(u) Leduc V. Ward (1888), 20 Q. B. D. 475. 

(tj) The Patria (1871 ), 3 L. R. Adm. 436. Otherwise if F. had shipped through 
C, the charterer as agent. De Lturier v. Wyllie ((1889), 17 Sc. Sess. C. 167. 

(it) QUkiaon v. Middleton (1857), 2 C. B., N.S. 134. See alio Mitchell v. 
Scaife (1815), 4 Camp. 298. This case is distinguishable from cases like Kern 
V. Deshndes (1861), 10 C. B., N.S. 205, by the fact that the holder is an indoivee 
for value, and not a mere agent or factor. Here too the owners seem to have 
authorised the signing of the bills of lading (see per Cockbum, J.), and so varied 
their lien. I have omitted the part of the case which was overruled in Kirchner 
T. Venus (1859), 12 Moore, P. C. 361, as to whether there was a lien for freight 
at all. 
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to D.'g agent, G., as per margin.** Edd, that the masfer had no authority 
to make such a contract, and that A. was not bound by it to G^ consi^ees 
of cargo (»). 

Case 4.— G. chartt^red a ship from A. to pay a certain freight, sixteen lay- 
da3'8 and demurrage at £2 per diem, C. shipped a cargo consigneil to G. 
in London under a bill of lading, *' paying freight as per charter,** with a 
memorandum in the margin, ** There are eight working days for unloading 
in London." ITie vessel was detained four days beyond her lay-days. G. 
was sued by A. for demurrage. Held, that as the bill of ladinj; did not 
clearly show that the conditions as to demurrage in the charter were in- 
corporated in the bill of lading, G. was not liable (y). 

Case 5. — F. shipped goods on A.'s vessel, and took a bill of lading, 
setting out that the vessel was lyins ^t X. and bound for Z., with liberty 
to call at any ports in any order. F. knew that the ship was going to Z, 
by way of Y., which was altogether out of the course of a voyajje from 
X. to Z. F. indorseil the bill of lading to L The ship proceeded to T., 
and was lo.«t on the way. FM, that L was not prevented from recovery 
for the deviation, by F.*s knowledge of the course of the voyage, such know- 
Udgc not being em bud ied in the bill of lading {£). 



Article 19. — Incorporation of Charter in Bill of Lading. 

Where the holder of a bill of lading for goods shipped on 
a chartered vessel is either a shipper other than the charterer, 
whether aware of the charter or not (a), or an assignee of 
such bill for value, even from the charterer (i), the stipula- 
tions of the charter on any particular point will not be incor- 
porated into the bill of lading without a plain expression in 
the bill of lading of the intention to do so (c). 

Where such an intention plainly appears it will be 
adopted ; thus the clause " freight and all other conditions 
as per charter," will incorporate into the bill of lading all 
conditions in the charter to be performed by the consignee 



(x) ReymAds r. Jex (1865), 7 B. & S. 86. Such a contract as to freight was 
beytind the usual authority of a master, and should have put Q. on iuquiry. 
See also Arrospe v. Barr (1881), 8 Sc. Sess. C, 4th ^er., p. 602. 

('.) Chappel T. Comfort (1861), 10 C. B., N.S. 802. 

(«) Leduc V. Ward (1888), 20 Q. B. D. 475. 

(a) The Patria (1871), 3 L. R. Adm. 436. But where the charterer took 
• bill of lading in his own name, but as agent for F. the real owner of the goods, 
to whom he endorsed the bill of lading, F. was held bound by the charter, though 
the bill of lading did not refer to it. J)e Laurier v. Wyllie (1889), 17 Sc. Sess. 
C. 167, and see p. 42 (tnte, 

(6) Fry V. Mercantile Bank of India (1866), L R. 1 C. P. 689. 

(c) Chappel v. Comfort (1861), 10 0. B., N. S. 802 ; Smith t. Sieveking (1855), 
4 E. & B. 945 ; Wegener v. Smith (1854), 15 C. B. 285. 
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of the goods (d) applicable to and consistent with the 
character of the bill of lading (e), but not inapplicable or 
insensible conditions (/), or clauses of the charter which 
Would alter express stipulations in the bill of lading (g), or 
which are not conditions to be performed by the con- 
signee (d). 

- Under such a clause holders of the bill of lading have 
been held liable for charterparty demurrage at the port of 
loading (h) or at the port of discharge (e), but the cesser 
clause (f)f or arbitration clause (t), or the exceptions in the 
charter, will not be incorporated in the bill of lading (d). 

• Case 1. — C. chartered a ship from A. " the ship to have a lien on cargo 
for freight 70«. per ton .... to be j»aid on unloading of the cargo. 0. 
8hippe<1 part of the cargo under a hill of lading containing a clause: 
•' freight for the paM gjiods payable in Z. as per charter," and indorsed the 
bill for value to I. Held, that again>t I. the shipowner had a lien only 
for the freight due for the goods included in the bill of lading, and not a 
lien for ^e whole chartered freight (k). 

Case 2, — ^ C.-chartered a ship from A. with a clause that fourteen working 
days were allowed (or loading and unloadln<r, and ten days on demurrage 
at £35 a day. F. shipped com under a bill of lading : ** paying freight 
for the same goods, and all other conditions as per charter. ** F. indorsed 
the bill to I. for value. At tie port of discharge, owing to delay of other 
shippers, I. was delayed in removin<r his goods, and three days' demurrage 
was incurred, ffeld^ that I. was liable to pay demurrage as per charter. 
Semhle, that A. could recover the demurrage ior the three days from each 
of the shippers (t). 

(d) Serraino v. Campbell (1891), 1 Q. B. 28:< ; followinj? dicta in Taylor y. 
Perrin (1883), /'unreported decision of the House of Lords) ; De Laurier v. Wyllie 
(1889), 17 Sc Seas. C. 167. 

(e) Porteus v. Watney (1878), L. R. 3 Q. B. D. 534, at p. 542 (C.A.) ; Qan^ner 
T. Trechmann (1884), 15 Q. B. D. 154 (C.A.) Hoidtt x. Paid (1878), 5 Sc. Seas. 
C, 4th Ser., p. 321. In Hoiritt v. Paily v a., " paying freight as per charter," 
was held to incorporate a stipulation for the payment to the captain of a gratuity 
for " good delivery." . 

(/) Gvllu^en v. Stewart (1884 (C.A.)), L, R. 13 Q. B. D. 317 ; Bi-yden v. 
Niebultr (1884), 1 C. & £. 241 ; but see Bat-wick v. Bwmyeat (1877), 36 L. T. 250, 
and note ante, p. 40. 

(7) Gardner v. Trechmann, vide supra. 

(A) Gray v. Carr (1871), L R. 6 Q. B. 522, 

(i) Hamilton v. Mackie (1889), 5 Times L. R. 677. 

(A) Fry y. Mercantile B nk of India (1866), L. R. 1 C. P. 689. See also Mitchell 
V. Scaife (1815), 4 Camp. 298. The Court based their decision on the grounds : 
(1) That a clear intention to give the extended lien was not shown : Chappell v. Com- 
fort^ ride supra. (2) That the charter fixed the rate of freight and not a lump 
freight, and this only was incorporated in the bill of lading. Such a division of 
liabilitv will not be applied to demurrage : Porteus v. Watnei/f vide supra. 

(/) Porteus v. Watney (1878), L. R. 3 Q. B. D. 534 (C.A.) ; disapproving 
Rogers T. Hunter (1827), M. & M. 63; Dobson v. Droop (1830), M. & M. 441 ; 
qwprey whether the charter would not be satisfied by the charterers receiving £10 
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Case 3 — A charter proyided for payment of freight at £1 13s. Zd. per ton, 
and gave the charterer an absolute Aen for freight : the bill of lading pro- 
vided for payment of freight at £1 2^. 6(i. per ton, ^ extra expenses to be 
borne by the receivera, and other conditions as per charter." Hetd^ not 
to incorporate in the bill of lading the clauses of the charter as to 
freight (m). 

Ccue 4. — A ship was chartered by C. from A. with the usual stipulations 
for freight and demurrage and a cesser clause. G. shipped the cargo, 
accepting bills of lading making the goods deliverable to nimself at the 
port of discharge; ''he paying freight and ail other conditions as per 
charter." In an action by A. against C. as consignee under the bill of 
lading, for demurrage at the port of discharge. Hdd, C. was liable ; for 
the bill of lading only incorporated those clauses of the charter which 
were consistent with its character as a bill cf lading, and did not therefore 
incorporate the " cesser clause "(n). 

Case 5. — A ship was chartered by C. from A., " fifty running days to 
be allowed for loading, and ten days on demurrage over and above the 
said lay-days at £8 per day ... A. to have a lien for demurrage," and a 
cesser clause. C. shipped goods under a bill of lading, '* to be delivered as 
per charter unto order of C. or assigns, he or they paying freight and all 
other conditions or demurrage (if any should be incurred for the said goodu) 
as per charter." The ship was detained in loading ten days on demurra^^e, 
and eighteen days more. A. claimed a lien for demurrage for ten days, 
and damages for the eighteen days' detention against G., consignees under 
the bill of lading. Bdd, that Q. was liable for the demurrage, but not for 
the damages for detention, which were not given by the charter or the 
bill of lading (o). 

Ca&e 6. — ^A. chartered a ship to C, the charter containing a negligence 
clause; F. shipped goods under a bill of lading, without a negligence 
clause, but containing a clause *' to be delivered to order or assigns, they 
paying freight for the said coals, and all other conditions as per charter." 
The ^ip was lost through negligence ; F. sued A. Edd^ that the bill of 
lading only incorporated such conditions of the charter as were to be 
performed by the consignee, and not other clauses, and that therefore A. 
was not protected by the negligence clause in the charter (p). 



Article 20. — Authority of Master or Broker to dgn Bills of 

Lading (j). 

I. Where no Goods are Shipped. 

The master or broker cannot bind the owner or principal 
by signing bills of lading for goods that were never shipped 

per diem from one shipper, though in justice snch shipper should have a right, 
which he has not in law, to require contribution from other shippers. See also 
Straker v. Kidd (1878% L. R. 3 Q. B. D. 224 ; Leer v. Yates (1811), 3 Taunt. 387 ; 
Harmon v. Gandoiph (1815), Holt, 35. 

(m) Gardner v. Trechmann (1884), 15 Q. B. D. 154. 

(n) GnUiechen r, Stewart (1884), 13 Q. B. D. 317. 

(o) Grai/ r. Carr (1871), L. R. 6 Q. B. 522. 

(p) Serraino v. Campbeil (1891), 1 Q. B. 278, cf. De Lanricr v. Wyllie (1889), 
17 Sc. Sess. C. 167 

(g) The question of authority to sign bills of lading does not often arise, as 

£ 
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at all (r) ; but the bill of lading is prima facie evidence that 
they were shipped, and the burden of disproving it lies on 
the owner («). 

Neither can the master or broker bind the owner by sign- 
ing a' second bill of lading for goods on board, for which he 
has already signed one bill {t). 

Such a bill has no further binding effect {b\ even in the 
hands of a hondfde holder for value. 

The owner may, however, by express stipulation bind 
himself to accept the statement of quantity shipped in the 
bill of lading, though all the goods enumerated therein are 
not shipped (u). 

Case 1. — C. chartered a ship of the capacity of 596 tons, from A., to carry 
bones. 'J'he master signed bills of lading representing that 701 tons were 
shipped, but containing the clause : ** weight, quality, and contents un- 
known." On arrival, the ship was found to have only 386 tons on board ; 
the master had protested for inadequacy of freight. Held, that the signa- 
ture of the master to the bills threw upon A. the burden of disproving 
the shipment of the goods, but that he had disproved it by the evidence 
of the master that he delivered all goods that were shipped, and by the 
protect (s). 

Com 2. — E., master of A.'s ship, gave a bill of lading to F. for twelve 
bales of silk represented as being shipped on such ship ; F. indorsed the 
bill for value to I. ; the goods never had been shipped. I. sued A., who 
proved that the goods never were on board, ffeldf that A. was not liable, 
even to I. (»). 

each line has its printed form, or forms, which are hardly ever varied. When a 
ship is under charter, and is put np by the charterers as a general ship, power is 
nsnally given to the master by the charter to sign bills of lading'in any form, 
** without prejudice to the charter," t.e., to the contract between shipowner and 
aharterer (see note post, p. 53). In actions for damage to goods, where bills of 
lading have been signed by a broker abroad, and it is difficult to prove his 
authority, an alternative claim in tort will generally be successful. On the 
statutory liability of the person signing a bill of lading for goods not shipped, see 
18 & 19 Vict. c. Ill, s. 3 : Appendix III., and Article 21. 

(r) McLean v. Fleming (1871), L. R. 2 Sc. App. 128 ; Brown v. Powell Duffryn 
Coal Co. (1875), L. R. 10 C. P. 562 ; Jessel v. Bath (1867), L. R. 2 Ex. 267 ; 
Grant v. Nonrat^ (1851), 10 C. B. 665. This is so, though the goods were 
brought alongside the ship and mate's receipts given for them. Thorman v. Burt 
(1886), 54 L. T. 349. 

(s) McLean v. Fleming, vide aupra. 

(0 ffufjberst}/ v. Ward (1853), 8 Ex. 330. 

(«) Lishmnnn v. Christie (1887), 19 Q. B. D. 333 : doubting the authority of 
Pyman v. Burt (1884X 1 C. & E. 207. 

(x) Grant v. Norway (1851), 10 C. B. 665. At first sight this case appears 
inconsistent with such cases as Gilkison v. MidcUeton (1857), 2 C. B., N.S., 134 ; 
Howard Y. Tucker (1831), 1 B. & Ad. 712; Mitchell v. Scnife (1815), 4 Camp. 
298 ; in which statements as to liability for freight in a bill of lading were held 
to bind the owner as against an indorsee for value, though such statements 
limited the charter, and were made without the owner's authority. The distinc- 



AUTHOBITY. 51 

Case 3. — F. shipped on board A.'s ship seventy and seventy-five quarters 
of wheat, and received bills of lading signed by E., A.'s master. F. indorsed 
these bills to I. F. then induced L. by fraud to sign another bill of lading 
for 145 quarters, which he indorsed to H. E. delivered to U. uuder the 
second bill. I. then sued A. HM^ that E. had no authority to sign H.*s 
bill, which was a second bill, having already signed one bill for the same 
goods, and that, as Us bills were prior and genuioe, L was entitled to 
recover (y). 

Case 4. — Sleepers were shipped under a charter containing this clause, 
" the bill of lading shall be conclusive evidence against the owner of the 
quantity of cargo received ; " 2,000 sleepers were delivered in the water 
alongside of ihe ship, and the mate signed a receipt for them ; some were 
lost before shipment, but the captain signed a bill for the whole 2,000, 
knowing that some were not shipped, and making some slight protest. 
neld, that the shipowner, having agreed to he bound by the statement in 
the bill of lading, was estopped from disputing its truth, though, apart from 
such agreement, the captain had no authority to sign such a bill of 
lading (z). 

11. Where Goods are shipped. 
(1.) The Ship not being chartered. 

(a.) If the owner has given no express instructions to his 
master, he will be bound by any term of the bill of lading 
within the ordinary authority of a master. He will not be 
bound by any term outside such ordinary authority (a). 

(ft.) If the owner has given express instructions to his 
master, he will be bound by any bill within those instruc- 
tions, or by any bill within a master's ordinary authority, 
given to a shipper ignorant of those instructions. 

He will not be bound by any bill beyond the master's 
ordinary authority and his instructions, or by any bill 
beyond the master's instructions given to a shipper knowing 
of such instructions (a). 

lion geems to be that in these cases the owner recognises a contract of carriage 
made by his master, but seeks to vary the terms of it ; while, in Grant r. Norway 
and similar cases, he repudiates any contract of carriage, for no goods were ever 
shipped to be carried, and therefore there was no contract of affreightment to 
embody in a bill of lading. The distinction is hardly very satisfactory, especially 
to the innocent holder, who has advanced money in good faith on the representa- 
tion that there are goods in the ship to which his bill of lading entitles him. 

(y) Hubbersty v. Ward (1853), 8 Ex. 330. 

(i) Lishmann v. ChrisiAe (1887X 19 Q. B. D. 333 ; doubting the authority of 
Pyman v. Burt (1884), 1 C. & E. 207. See also Thorman v. Burt (1886), 54 L. T. 

349. 

(a) See Grant v. Norway (1851), 10 C. B. 665; Cox v. Brw:e (1886), 18 
Q. B. D. 147; Reynolds v. Jex (1865), 7 B. & S. 86. As to "the ordinary 
authority of a master," see note, p. 53, post, 

E 2 
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Cfue, — Jute was shipped under a biU of lading containing a clause, '' If 
quality marks are inserttd in^he sbippiitg notes and the goods are accepted 
by the mate, bills of lading in conformity therewith shall be signed by the 
captain, and the ship shall be res[ionsible for the correct delivery of the 
goods." The bill of lading contaimd the quality marks specified in the 
shipping notes, but these were wrong, so that the bill of lading did not 
accurately represent the goods shipped. All goods shipped were delivered ; 
in an action by indorsee for value, for the non-delivery of goods specified 
in the bill of lading, Hdd^ that it was not within the ordinary authority of 
a master to certify the mercantile quality of goods [or sembU, to insert 
quality marks at all], and, following Grant v. Norway (g), that a contract 
or representation by the master outside his ordinary authority did not bind 
his owners (b). 

(2.) The Ship leing chartered. 

In the absence of any special proyisions in the charter, or 
express instructions (e), the master or broker has no autho- 
rity to vary the contract the owner has already made, by 
signing bills of lading differing from the charter (d). 

But if without such authority he varies the contract on 
some point within his authority as master, if there were no 
charter, as the rate of freight (e), and the bill of lading is 
given to a shipper other than the charterer, or, being given 
to the charterer, comes into the hands of a honafide holder 
for value (e), the owner, if he recognises the master^s 
contract of carriage, must also recognise all the terms 
of it (/). 

If, however, the variations are clearly beyond the ordinary 
authority of a master, as if the master contracts to carry 
goods freight free {g\ or if he makes freight under the bill 
of lading payable to a third party other than the owner or 
his agent (A), or if he purports to certify the quality of the 

(6) Cox V. Brwie (1886), 18 Q. B. D. 147. 

(c) Such as *' Master to sign bills of lading as presented to him by charterers, 
without prejudice to the terms of the charter : " for a discussion of this see 
Arrospe v. Biur (So.) (1881), 8 Sc. Sess. Cases, 4th Ser. 602. 

(d) Pickemeli v. Javberry (1862), 3 F. & F. 217; HodocanacM v. MiRntm 
(1886), 18 Q. B. D. 67. 

(e) As in ifitchell v. Soaife (1815), 4 Camp. 298. 

(/) Mercantile Exchange Bank v. Qlaiistone (1868), L. R. 3 Ex. 233, at p. 240. 

(5) Grant v. Norway (iSSl), 10 C. B. 6«>5. See also Walshs v. Provan (1853X 
8 Ex. 843. For an instance of authority to carry freight free, see Mercantile 
Exchange Bank v. Gladstone (1868), L. R. 3 Ex. 233, 240. 

(A) iieynolds v. J ex (1865), 7 B. & S. 86. It is doubtful whether the master 
has authority to make advances to himself or ship a first charge or deduction 
from the freight payable under charter or bill of lading : Gibhs v. Charleton (1857), 
26 L. J., Ex. 321. 
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goods shipped (%), the owner will not be bound by the 
contract represented in the bill of lading to exist, even to a 
ionafide holder for value of such bills of lading (Jc), 

Note. — The ordinary authority of a master has lessened very 
mnch of recent years (Z). The electrio telegraph has enabled 
the owner to perform mnch of the master's work in foreign 

Sorts. The system of printed bills of lading, and the extensive 
evelopment of regular lines of steamers, with their accompany- 
ing agents and branches abroad, have converted the master into 
little more than the chief navigator of the ship. In the ports 
of loading and discharge he has commonly very little to do. 
On most steam lines the master has no authority to alter the 
printed bill of lading, or to fix the rate of freight, or to charter 
the ship, or to make engagements to carry goods in her ; he 
may indeed sign bills of lading abroad, bnt his signature only 
acluiowledges the quantity and external condition of the goods 
shipped and the date of shipment (I), On such lines, therefore, 
the ordinary authority of a master in port is very small, and, 
though on the voyage the necessity of the case may confer on 
him considerable power (m), increased facilities of communica- 
tion have much diminished the cases where, as he cannot com- 
municate with his owners, such necessity arises. The law as 
stated, and the cases supporting it, must therefore be read subject 
to the proviso that the position of the master has materially 
altered of late years ; the master has been superseded partly by 
the owner and partly by the broker, and the broker's or master's 
authority is usually strictly defined by the printed bill of lading, 
except in the cases where the captain is ** to sign bills of lading 
as presented by the charterers without prejudice to the charter. 
In these cases he is bound to sign any usual and ordinary bill 
presented to him, and his not doing so is a breach of the char- 
ter (n) ; but, where the charterers are also shippers, the master 



(0 Cox ▼. Bruce (1886), 18 Q. B. D., at p. 152. 

(A) Grant v. Norwayy Reynolds y. y&r. Mercantile Bank ▼. QUtdstonSy vide 
eupra. In Grant v. Norway, signing a bill of lading for goods not on board is 
incladed under this head; but, though this is a contract beyond the master's 
authority, there is nothing on the face of the bill of lading to shew that he has 
exceeded his authority ; in the freight cases there is, and the unusual provisfon 
should at once suggest inquiry. It seems best therefore to rest the case of goods 
not on board, on the absence of any contract of carriage, of which the bill of 
lading might be evidence. 

(I) For a statement of the '* ordinary authority of a master ** thirty years ago, see 
Grant y. Norway (1851), 10 C. B. 6G5, at p. 687. As to the duty of a master to 
his owner, where a broker is employed, in which case he must still check the 
date and the fact of shipment of goods, see Stumore y. Breen (1886), 12 App. C, 
at p. 704. 

(m) See Section YU.^post. 

(n) Jones y. Hofujh (1879), 5 Ex. D. 115: the clause is discussed m Arroepe 
y. Burr (Sc.) (1881), 8 Sc. Sess. Oases, 4th Ser., p. 602. 
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cannot prejudice the contract in the charter by inserting excep- 
tions in the bill of lading which go further than the charter (o). 

CoAe 1, — 0. agreed with A. to ship oranges by A.'s ship at 4j. 6d. per 
box ; E., A.'8 master, then signed bills of lading for oranges shipped by 0. 
at 3«. 6(2. per box. EeUd^ that G. was liable for freight at 48. 6(2. and was 
not relieved by the bill of lading (p). Submitted^ that a bond fide holder 
for value of the bill of lading would only have been liable for freight at 
38. 6(2., the rate of freight being a matter within the master's ordinary 
authority (g'). 

Com 2. — A. chartered a ship to C, at a certain freight, " the owner or 
his agent to sign bills of lading at any rate of freight, without prejudice to 
this charter." D., C.'s agent abroad, advanced money to the ship, and in 
consideration of such advance the master shipped goods from D., giving a 
bill of lading " shipped by D., to be delivered to order or assigns, paying 
freight to D.'s agent G-., as per margin.*' Held^ that the master had no 
authority to make such a contract, and that A. was not bound by it to G., 
consignees of the cargo (r). 

Case 3. — ^A. chartered a ship to C, "the master to sign bills of 
lading as presented, without prejudice to the chaiter." C. shipped goods, 
and presented bills in the ordinary form, which the master refused to sign 
unless they contained the clause: ''The vessel not liable for duties on 
cargo, by non-arrival before July 1." Held^ such refusal was a breach of 
the charter (s). 

C(M« 4.— C. chartered a ship, ** the master to sign bills of lading at any 
rate of freight, and as customary at jwrt of loading, without prejudice to 
the stipulations of the charter." The master signed and delivered to 0, 
bills of lading including an exception not in the charter. Heldy that he 
had no authoiity, by so doing, to vary the contract between shipper and 
charterer ; and that the shipowner was not freed from liability for loss 
through such excepted peril (t). 



Article 21, — Statutory Liahilittf of Persons signing Bill of 

Lading. 

In the hands of a consignee or indorsee for value {x) the 
bill of lading is by statute {u) conclusiye eyidence that the 
goods represented by it to be shipped were actually shipped, 
as against the person signing it {v)y unless either (1) the 



(o) Itodooanachi y. MUburn (1886), 18 Q. B. D. 67 ; in which cas« it was 
suggested by Lord Esher that the clause ** captain to sign bills of lading ... as 
customary at port of loading " referred only to the customary method of signature 
at port of loading ; Lindley and Lopes, L.J J., treated it as meaning '* as usual." 

(p) Pickemell v. Jauberry (1862), 3 F. & F. 217. 

{q) See Mitchell r. Scaife (1815), 4 Camp. 298. 

(r) Reynolds v. Jex (1865). 7 B. & S. 860. 

(s) Jones V. Hough (1879), 5 Ex. D. 115. 

It) Meyer v. Dresser (1864), 16 C. B., N.S. 646. 

(m) 18 & 19 Vict. c. Ill, s. 3 (1855) : see Appendix IlL, post 

(y) Formerly almost always the master, but now the bioker usually signs 
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holder took the bill with actual Dotioe that such goods were 
not on board ; or^ (2) the signer shews that the mistake was 
not occasioned by his default, but was wholly occasioned by 
the fraud of the shipper, holder, or some person imder whom 
the holder claims {w). 

Note. — The bill of lading is not conclusive as between the 
signer and the shipper, nor as between the owner and the 
shipper {x\ nor as between owner and holder for value (y), 
unless the owner si^ns it himself or by a servant (z). Thus, 
where the master who signs is also part owner, and sues on the 
bill, the statute applies against him {y). But in all these cases 
the statements in the bill of lading are primd facie evidence, 
which the person disputing them must disprove (a). Master 
and broker obtain some protection from the clause '* weight, 
value and contents unknown " (Article 52). 

Case, — F. shipped on hoard A/s ship seventy and seventy-five quarters 
of wheat, and received two hills of lading signed hy E., A/s master ; F. 
indorsed these hills to L F. then hy fraud induced E. to sign another 
hill for 145 quarters, which he indorsed to H. Bvbmitted (6), that U« 
would have had no action against E., if he had delivered the wheat to L 
under the first hill. 



Article 22. — Through BUU of Lading. 

A " through bill of lading " is one made for the carriage 
of goods from one place to another by several shipowners or 
railway companies. 

biUs for steamships: Eayn v. Culliford (1878), 3 C. P. D. 410. "The pereoa 
signing " does not mean only the person who actually affixes the signature, bat 
includes a person for whom a clerk or servant signs in a purely ministerial capa- 
city, but not a person for whom an agent who has discretionary powers, such as a 
master or broker, signa : T/iorman y. Burt (1886), 54 L. 1'. 349. For an action 
by indorsee against the master signing a bill of lading, see Smith v. Tregarthen 
(1887), 56 L. J. Q. B. 436. For an action by shipowner against master for negli- 
gence in signing a bill of lading, see Stumore v. /Jreen (1886), 12 App. C. 698. 

(w) 18 & 19 Vict. c. Ill, s. 3: see Appendix lll.^ post. Mistake or negligence 
of the master, not fraudulent, will not enable the indorsee to sue, if there has been 
fraud either of the shipper, his agent, or his vendor : Valieri v. Boyland (1866), 
L. R. 1 C. P. 382. See also Pifman v. Burt (1884), 1 C. & E. 207, where the 
master's signature was obtained by pressure of the shipper's clerk, the authority 
of which was doubted by Lord Esher in Lishmann v. Christie (1887), 19 Q. B. D. 
333. 

(i) Bates v. Todd (1831), 1 M. & R. 106. 

(y) Meyer v. Dresser (1864), 16 C. B., N.S. 646. 

(«) See ante, note (v), p. 54. 

(a) McLean v. Fleming (1871), L. R. 2 Sc. App. 128 ; Jessel v. Bath (1867), 
L. R. 2 Ex. 267 ; Grant v. Norway (1851), 10 C. B. 665. 

(6) On authority of Bubbersty v. Ward (1853), 8 Ex. 320, which see. 



\ 
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The oontract in snch bill of lading to carry for the whole 
distance is one contract made with the company signing and 
delivering the bill of lading (c), and in the absence of 
express proyisions that company would be liable for loss 
occurring on any part of the journey {d). 

The freight also, if paid in adyance, is usually payable 
for the whole journey, and, should the goods be lost on one 
of the stages, the shipper is not entitled to a pro rata return 
of the freight for other stages, as if the consideration had 
failed {e). 

SemhUy that the companies, other than the company 
which signs and deliyers the bill of lading, are not liable and 
cannot sue (J) on the contract of carriage contained in such 
bill of lading, unless the signing company had authority to 
act in their behalf (^), or its action was afterwards ratified by 
them. But they will be liable as carriers for goods shipped 
on board their ships, or to an action of tort for negligent 
dealings with such goods (h). 

(c) G. TV. R. V. Blahe (1x62), 7 H. & N. 987 ; Tkomcu v. Rhymney R Co. 
(1871), L. R. 6 Q. B. 266 ; Bristol ^ Exeter Co, v. Collins (1859), 7 H. L. C. 194 ; 
Webber y. G. W, R, (1865), 34 L J. Ex. 170. 

(cf) Such an express prorision usaally exists ; tf^., '* when any of the seyeral 
companies connected with the transit of the goods shall hare delivered the goods 
jr any of them, to any other carrier to be transported to their destination, its 
liability shall cease altogether, such company being liable only for snch loss or 
damage as may occur while the goods are in its possession, and for which it is 
legally liable. On its effects, see Fo'des v. G, W. R, (1852), 7 Ex. 699. 

(«) Grcevesx, West India Co. (1870), 22 L. T. 615. The case is frequently 
expressly provided for by the clause, '* freight to be considered earned, ship lost 
or not lost, at any stage of the entire transit." 

(/) Leech v. Glynn (1890), 6 T. L. R. 306. 

(^) Such authority must be a question of fact in each case. It will not be 
proved by a statement in the bill of lading that the signing company signs as 
their agent, though such statement, if false, may subject the signing company to 
an action for misrepresentation of authority. The companies concerned will pro- 
bably always acknowledge the through bill of lading, and claim its protection. 
See as to this an instructive article by Mr. H. D. Bateson, in the Law Quarterly 
Review, October 1889, p. 424, which raises the further points: — (1) Whether 
a Through Bill of Lading is a Bill of Lading within the Bills of Lading Act, 
1855, so that its indorsement passes contractual rights to the indorsee ; (2) the 
absence in the Through Bill of Lading of any evidence of shipment on a ship at 
an intermediate stage of the voyage ; (3) by what law or laws the different 
parts of the transit are regulated. Shipowners at Liverpool have (June 1889), 
adopted a system by which the ship shall in addition give a Ship's Bill of Lading, 
referring to the Through Bill of Lading, but not negotiable apart from it, as 
secured by a restrictive st^mp (vide atUe, p. 8), and that the Law of the Flag 
shall govern ocean transit. 

(h) Si'/fy. L. B. ^' S, C. R. (1880), 42 L. T. 173; FiAdkes v. M, D, R. Co, 
(1879), 4 C. P. I). 267. 
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NoU. — The through bill of lading sometimeB inoorpoTates the 
provisioBB of another bill of lading of one of the carrying com- 
panies : e.g,^ '* All responsibility of the 0. line is to cease on 
transhipment at Y., or on delivery of goods to the agents of the 
TJ. line at Y. for the purpose of transhipment, which company 
shall then be alone responsible on the terms of their bill of 
lading for the intercolonial trade." In some cases where the 
bulk of the carriage is done by one company, but goods are 
collected at foreign or out-por^s before the commencement of 
the engagement, or delivered at foreign or out-ports on its 
termination, clauses like the following are used : — 

" Oood8 shipped at foreign or out-ports may be conveyed to 
London by steamer ^ rail, craft, sailing vessel, and thence by 
rail to Southampton, or by steamer, craft, ^ sailing vessel to 

Southampton direct, always at merchant's risk, but ship's 
expense." 

"Cargo deliverable nt foreign or out-ports will be landed 
or conveyed by rail, ^ craft, steamer, sailing vessel, to port 
of destination, at merchant's risk throughout. Freight will 
be chargeable at the highest rate of exchange current in 
London." 

Another clause is : " That any loss, damage, or detention of 
goods in this through bill of lading for which the carrier is 
liable must be claimed against the party only in whose posses- 
sion the goods were when the loss, damage, or detention 
occurred. These through goods are also subject to all condi- 
tions of the company or companies which assist in their con- 
veyance ; and all the provisions and conditions of this through 
bill of lading apply to said carriers and shipowners respectively. 
This bill of lading is also subject to all the conditions in the 
ordinary receipts given by each company respectively over 
whose line the goods carried by this bill of lading pass to their 
destination." 

For discussion of a through bill of lading for sea and land 
carriage, see Moore v. Harris (t). 

Who may sue and he sued for negligent carriage of goods : see 
Articles 92, 93. 

Who may sue in rem, under the Admiralty Jurisdiction Act : see 
Article 77. 

Who may sue and he st^d for freight : see Articles 148, 149. 

Who may sue and he sued for general average contributions : see 
Articles US, 119. 

Who may sue and he sued for demurrage: see Articles 134, 135. 



(0 (1876), L. R. 1 App. C. 318. 
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SECTION III. 

KEPBESENTATiOifS ATfTO UNDERTAKINGS IN THE CONTBAOT. 

Article 23. — Bepresentations and Conditions Precedent* 

Bepbesentations inducing the signing of a charter are 
either : — 

(1.) embodied in the charterparty, 
(2.) not embodied in the charterparty. 

False representations not embodied in the charter may be 
material in civil cases, either as estopping the party making 
them from denying their truth, or as rendering the contract 
voidable at the instance of the party relying on them. If 
they are fraudulent (a), they will also give rise to an action 
in tort of deceit against the party making them. 

Bepresentations embodied in the charter are either of 
facts as then existing, as of the then position of the ship, or 
of her class on the register ; or are promises for the future, 
as that a ship will be ready to load by a given day. 

Such representations are either : — 

I. Conditions Precedent, to be regarded as essential parts 
of the contract, which is conditional on their truth. Their 
breach therefore entitles the other party to repudiate the 
charter, or 

II. Terms of the Contract which one party has promised to 
be true. Their breach only gives rise to an action for 
damages, for their truth is not of such importance to the 



(a) For a fall discnssion of the different effects of Misrepresentation and Fraud 
see Pollock on Contracts, 5th ed., pp. 502 et seq. For an authoritative definition 
of " fraud," see Derry v. Peek (1889), 14 App. C. per Lord Herechell, at p. 374. 
"Fraud is proved when it is shewn that a false representation has been made (1) 
knowingly, or (2) without belief in its truth, or (3) recklessly, careless whether 
it is true or false. 
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contract that their falsehood should destroy the ground of 
agreement between the parties (6). 

The breach of a condition precedent being waived by one 
party in so far that he does not repudiate the contract 
converts the condition precedent into a simple term of the 
contract, its breach giving an action for damages. 

If the party claiming to repudiate for breach of a condi- 
tion precedent has already sifter knowledge of the breach 
received substantial benefit under the contraot, for which he 
will give no equivalent if he is allowed to repudiate the 
contract, he will not be entitled to repudiate, but will only 
have an action for damages {e). 

It is for the Court to determine whether a representation 
is a condition precedent, the jury finding the surrounding 
circumstances, from which the intention of the parties to 
the charter can be inferred {d). 

Note, — ^It is unusual to have any dispute about conditions 
precedent to a bill of lading : (1) because such disputes usually 
arise when the ship has sailed, and the shipper has no oppor- 
tunity of reclaiming his goods ; and (2) because statements in a 
bill of lading are rarely important to original shippers. It is 
submitted that the description of the vessel in the bill of lading 
and any statement as to her destination or route (e)^ probably 
also any statement as to her date of sailing on shipping cards, 
are, if insisted upon, conditions precedent, and that substantial 
inaccuracies in these matters, if discovered before the ship sails, 



(6) Behn ▼. Bumesa (1863), 3 B. & S. 751 (Ex. Ch.). 

(c) Behn v. Burness (1863), 3 B. & S. 751 ; Ohlaen r. Drummond (1785), 4 
Dougl. 356; Hacelock v. Geddea (1809), 10 East, 555; Graves r, Legg (1854), 
9 Ex. 709, 716; Fust x, Dotcie (1864), 5 B. & S. 20 ; McAndreuo v. Chappie 
(1866), L. R. 1 C. P. 643; Bentsen v. laylar (1893), 2 Q. B. D. 274. 

(d) Behn v. Bumess, vide supra; Oppenheim v. Frazer (1876), 34 L. T. 524. 
le) Thus in Ledac r. Ward (1888), 20 Q. B. D. 475, a stotement in a bill of 

lading that the ship S. was now at X. and bound for Z., was held to contain a 
contract that the S. would proceed from X. to Z. by the ordinary route : Semble, 
that if a shipper under such a bill of lading had subsequently and before sailing 
discoyered the shipowner's intention to proceed by another and longer route, he 
could have demanded his goods back on failure of a condition precedent. See 
Feel V. Frice (1815), 4 Camp. 243, where the shipowner, afler delivering a card 
giving destination, Z. by way of Y., subsequently altered it to Y. by way of Z., 
and it was held that he was bound to give specific notice of the alteration to each 
shipper under the first card. In Armstrong y. Allan (1892), 8 T. L. R. 613, the 
clause in a shipping note, " no goods to be received on board unless a clean 
receipt can be given," was treated as a condition precedent, the breach of which 
entitled the shipper to redemand his goods. 
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would entitle the shipper to require hb goods Lack, free of 
freight and expenses. 

In Frazer v. Tehgrajph Co, (/) a statement in the bill of 
lading* "shipped on board the steamship S., from X. to Z.," 
was held to constitute a contract that the goods should be 
carried by a vessel whose principal motive power was steam : 
the ship was a sailing vessel with an auxiliary screw, and made 
the voyage entirely under sail. Held, that the contract was 
broken. Semhle, that if the shipper had discovered the character 
of the ship and her intended mode of progress, after he shipped 
the goods, but before she sailed, he could have demanded his 
goods back, free from freight and expenses, on failure of a 
condition precedent. 

Cctse 1. — A ship was chartered on October 19 as " the S, now in the 
port of Amsterdam . . . should with all possihle despatch proceed to 
Newport and there load." On October 15 the 8, was at Dieppe, sixty- 
two miles from Amsterdam, and could baye arrived there in twelye hours ; 
but, owing to contrnry winds and absence of steam-power, she did not arrive 
at Amsterdam till the 23rd. She discharged as quickly as possible, and 
reached Newix)rt on December 1. The charterers refused to load. Heldf 
that it was or the judge to construe this contract and decide as to the 
materiality of its statements, being influenced not only by its language, 
but also by the circumstances under which, and the purposes for which, it 
was entered into, which circumstances and purposes were to bo found by 
the jury. That in this case the evidence shewed that the time of the 
ship's arrival to l(*ad was an essential fact for the charterer to know, and 
that the position of the ship at the time of entering into the charter was 
the only dcUvm from which the charterer could calculate the time of the 
ship's arrival. That the truth of the words " now in the port of A." was, 
therefore, a condition precedent to the obligation of the charter, and their 
untruth entitled the charterer to repudiate it (jg). 

Case 2. — A contract was made for the sale of such rice as may arrive by 
the ship 8, *' now at Rangoon.'' The ship was not then at Bangoon, and 
the buyers repudiated the contract. Held, that evidence that the presence 
of ship and cargo at Rangoon was of vital importance to the parties, as 
the prohibition of the export of rice from Rangoon was expected in conse- 
quence of famine in India, was admissible. Per Blackburn, J. : *' It is 
never a fact to go to the jury what the words of a contract mean, but it is 
a fact to go to them imder what circumstances are they made, and to what 
do they relate ; ** and the contract must be construed by the judge in con- 
nection with the findings of the jury on these points (h). 

Case 3. — A ship was chartered for twelve months certidn, from Decem- 
ber 24 ; and the owner covenanted that the ship should be at his expense 
forthwith made seaworthy for a voyage of twelve months and kept sea- 
worthy during the voyage. She was not in fact seaworthy, but the 
charterer employed her for several months. Beld^ that under the circum- 
stances seaworthiness was not a condition precedent to the payment of 
freight (t). 

(/) (1872), 7 L. R. Q. B. 566. 
(^) Behn V. Burnes8 (1863), 3 B. & S. 751. 

(//) Oppenheim v. Frazer (1876), 34 L. T. 524. See also Gorrissen v. Pcrrin 
(1857), 2 C, B., N.S. 681. 

(•) Haid'jch V. (iaklc.^ (18o9)> ^^ ^*st, 555. 
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Ckue 4. — ^A ship was chartered at a freight of £1500, on condition of 
her taking a cargo of not le^s than 1000 tons of weight and measurement ; 
she could not carry such a car$;o ; but the charterers loaded a cargo and 
the ship sailed with it. Held^ that even if the condition was broken, it was 
only under the circumstances a ground for damages and not a condition 
precedent (/). 

Case 5. — ^A ship was chartered to proceed to a safe port near Cape Town. 
The charterer did not name a port, but offered to send a supercargo with 
the ship to do so. Hdd, that his naming a port was a condition precedent 
to the obligation of the shipowner to commence the voyage (k), 

C<ue 6. —A ship was chartered to be ready on or beforb November 10, 
or charterers to htive the option of cancelling the agreement. Held, that 
such readiness was a condition precedent to the charter. 

The charter also contained a clause that the captain should attend daily 
at the broker's office to sign bills of lading. Hda, that such daily attend- 
ance was not a condition precedent to obligation imder the charter (Z). 



Article 2^ — Ship^s Class on the Register. 

A statement in the charter of the ship's class on the 
register amounts only to a condition precedent that the ship 
at the time of making the charter is actually so classed (m) 
and not that she is rightly so classed (n), or that she will 
continue to be so classed during the term of the charter- 
party (o). 

Ccue 1. — A ship was chartered as the " A 1 British brig, 8» of Liverpool." 
Hddy a condition precedent to the charter that at the time of its making 
the ship was classed A 1 at Lloyd's (m). 

CiMe 2. — On September 4, a ship was chartered as ''A li record of 
American and foreis^n shipping book . . . the ship 8, newly classed as 
above." At that date the statement was correct. On November 13 she 
arrived at New Orleans to receive her car>;o, and on November 25 her 
classification was cancelled for unseaworthiness (p). Hdd^ that the state- 
ment was only a warranty of the ship's being so classed at the making of 
the charter, and was not a continuing warranty of her being rightly in 
such class, or remaining so classed (n). 

Case 3. — A ship was chartered as " the good ship S, A 1." During her 
voyage she ran on her letter. Eddy to amount to a warranty of her class 



(/) Pust V. DowU (1864), 5 B. & S. 20. 

Ik) Roe V. Hackett (1844), 12 M. & W. 724. See also Ohlsm v. Drummond 
(1785), 4 Dougl. 356 ; Bradford r. Wiiiiams (1872), L. R. 7 Ei. 259. 

(0 Seeger v. Duthie (1860), 8 C. B., N.S. 45. 

(to) South V. MacmUUm (1863), 2 H. & C. 750. 

(n) French v. Ne>egass (1878), 3 C. P. D. 163. 

(o) Hurst V. Usbarne (1856), 18 C. B. 144, approved in French v. Nevogass^ vide 
supra, 

(p) The charterer conld throw up the charter for unseaworthiness, if it could 
not be remedied within a reasonable time. See Article 29, post. Hurst v. 
Usbome (1856), 18 C. B. 144, approved in Frcmh v. NcivgasSf vide supra. 
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at Lloyd's at the time of her charter, but not to a warranty that she should 
continue of that class during the charter, or that the owners would omit 
no act necessary to retain her in that class (o). 



Arlide 25. — Ship's Tonnage, or Dead Weight Capaeity. 

A variation from the ship's tonnage as named in the 
charter will not be a breach of a condition precedent, unless 
the jury find the difference unreasonably great, or such as 
to be of material importance to the contract (j). 

Where a charter contains a guarantee that a ship shall or 
can carry a certain number of tons dead weight, or is of a 
certain dead weight capacity, such a guarantee is of the 
vessel's carrying capacity with reference to the contem- 
plated voyage, and the description of cargo proposed to be 
shipped, so far as that description was made known to the 
owners (r). 

If there is nothing in the contemplated voyage or the 
contemplated cargo to give any special meaning to the 
guarantee, it will be treated as a guarantee of the carrying 
capacity of the ship without reference to any particular 
cargo (s). 

CcLte 1. — A ship was chartered to carry all such goods as the charterers 
should send alongside; "owners guarantee that the vessel shall carry 
not less than 2000 tons dead weight. Should the vessel not carry the 
guaranteed dead weight as above ... a pro rata reduction per ton to be 
made from the first payment of freight." The cargo intended to be 
carried was a general cargo, in part composed of machinery, and there was 
a marginal note on the charter, specifying the numbers and measurements 
of the largest pieces of machinery. The ship was in fact of a carrying 
capacity of 2000 tons dead weight ; the charterers tendered a cargo of less 
than 2000 tons weight, but which largely exceeded 2000 tons weight and 
measurement, and which included more large pieces of machinery than 
were specified in the marginal note. The vessel in fact sailed with only 
1,691 tons weight on boara. 

{q) So held in Barker v. Windle (1856), 6 E. & B. 675, where the chartered 
tonnage was from 180 to 200 tons, the actual tonnage 258 tons : and Qihhs v. 
Qrey (1857), 2 U. & N. 22, where the difference was between 470 and 350 tons. 
See Article 46, post, 

(r) MackUl v. Wright (1888), 14 App. C. 106, per Lord Macnaghten at p. 120, 
Lord Watson, at pp. 116, 117, Lord Halsbury at pp. 114, 115. 

(s) See Carnegie v. Conner (1889), 24 Q. B. D. 45, in which case, however, 
MackUl V. Wright (v. s.) does not appear to have been cited. 
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Edd^ that as the cargo was not that contemplated in the charter, and 
the cause of the vessel's not carrying 2000 tons dead weight was attrihut- 
ahle to the charterers, they were not entitled to any deduction from the 
freight («s). 

Case 2. — A ship was chartered to carry a general cargo, including 
measurement goods, on a line running from Antwerp to the Plate, to pay 
freight at so much per ton on guaranteed dead weight capacity, with a 
guarantee that the ship should carry 2430 tons dead weight, or a pro rata 
reduction to be made. The charterers tendered a cargo of 2430 tons weight, 
containing the usual proportions of weight and measurement goods on 
such a voyage. The vessel could carry 2430 tons of coal, but in fact only 
carried 2314 tons weight of the cargo tendered, and there was no evidence 
.that the deficiency was attributable to the charterers. 

Svhmitted that the charterers were entitled to a deduction from the 
freight (t). 

Note. — The term "tonnage" refers to register tons of 100 
cubic feet, and has no reference to weight. 

The term " tons " by itself would mean a weight of 20 cwt., 
but the full phrase "ton of 20 cwt." is generally used. For 
payment of freight the ton is sometimes calculated at some 
specified number of cwt. less than twenty. 

The term " tons weight or measurement," means that goods 
shipped are to be taken either by weight of 20 cwt., or by 
measurement of 40 cubic feet, a measure probably derived from 
the measure of 20 cwt. of salt water ( = 35 • 7 cubic feet, the 
balance being the allowance for the hull carrying it). Whether 
goods are to be treated as weight or measurement goods for 
freight, is at the option of the shipowner. See, for the noieaning 
of the phrase in a charter, Puat v. Dome (u). 

The number of tons of 20 cwt. a vessel will lift is called her 
dead weight capacity," for short, "dead weight," "d. w.," or 

capacity." "Capacity" is also applied to the "room" or 
number of cubic feet available for stowage in the holds of a 
ship, which may differ materially from the weight she can lift^ 
without putting her Plimsoll mark or load-line under water. 

The primary meaning of" dead weight " appears to be simply 
" weight " ; it has, however, acquired a secondary meaning as 
applied to goods which measnre less than 40 cubic feet per ton 
weight, and therefore pay freight by weight. But it is sub- 
mitted that " dead weight " may include goods mc asuring more 
than 40 cubic feet per ton, which certainly have a weight, and 
that it is only not usually applied to them, because for freight- 
paying purposes this weight is immaterial. The case of SLclc- 






(5*) MackUl v.. Wriiht (1888), 14 App. C. 106, per Lord Macnaghten at p. 120, 
Lord Watson at pp. 116, 117, Lord Halsbury at pp. 114, 115. 

(Jt) This point arose in Hamilton v. Grant (1889) referred to the arbitration of 
a Queen's Counsel, but was not decided owing to a finding in favour of the char- 
terers, of improper stowage by the master. 

(tt) Pust V. Dowie (1864), 5 B. & S. 20. 
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kill V. Wright (v), must raise some difficult questions of oonstruo 
tioB. It can no longer be said that the guarantee is one of 
mere carrying capacity (see per Lord Macnaghten at p. 120) ; 
the circumstances must be looked at in each case, and the 
question which arose in Case 2 shows the difficulties which 
may occur. 

In Carnegie v. Conner (1889), 24 Q. B. D. 46, the ship was 
chartered to ** load a cargo of creosoted sleepers and timbers • . . 
charterer having option of shipping 100/200 tons of general 
cargo • . . owners guarantee ship to carry at least about 90,000 
cubic feet or 1500 tons dead weight of cargo." The charterer 
tendered a cargo of 1500 tons dead weight, including less than 
200 tons general cargo ; and the actual measurement of the 
cargo tendered did not exceed 90,000 cubic feet ; but, owing to 
awkward stowage of the sleepers, only 1120 tons dead weight, 
measuring 64,400 cubic feet, were shipped. The judge at the 
trial directed the jury that the guarantee applied to the kind of 
cargo specified in the charter. The Divisional Court held that 
the guarantee was merely of carrying capacity, and sent the 
case down for a new trial. This case was decided on October 25, 
1889, but unfortunately MachiU v. Wright, decided on De- 
cember 18, 1889, and reported in August 1889, was not cited to 
the Court, whose judgment loses some of its authority frum 
the omission, as the dicta in Mackill v. Wright are certainly 
inconsistent with those in Carnegie v. Conner, 



Article 26. — Ship* 8 Name and National Character. 

Substantial accuracy in the name of the vessel will be a 
condition precedent. 

The national character of the vessel as stated in the 
charter may be a condition precedent ; e.g., in time of war, 
when neutrality is an important circumstance (w). But a 
warranty of national character cannot be inferred from the 
mere name of the ship, and has been held, in policies of 
insurance, only to refer to the time of the execution of the 
charter, and not to be a warranty continuing during the 
currency of the charter (x). 



(r) (1888), 14 App. C. 106. 

(«?) Behn y. Bumeas (1863) 3 B. & S. 751, at p. 757. 

(a?) Arnould on Insarance, 6th ed., p. 621 ; Baring v, Christie (1804), 5 Ea«t, 
398 ; Dent v. Smith (1868), L. R. 4 Q. B. 414. 
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Article 27. — WhereahouU of Ship and Time of Sailing. 

A statement of the position of the ship at the time of 
making the charter {y\ or that she will be at a certain place 
by a certain day (z), or that she will be ready to receive 
cargo by a certain day (a), or that she will sail on her voyage 
by a certain day (6), is usually a condition precedent to 
obligations under the charter. The fact that the breach 
of such a condition precedent results from perils excepted 
in the charter will not prevent its being a condition 
precedent (c). 

A statement that a ship will proceed or sail or load with 
all convenient speed is not a condition precedent, unless the 
delay frustrates the commercial purpose of the voyage (d). 

Case 1. — Behn v. Bumess (e). 

Case 2. — A ship was chartered " now at sea, having sailed three weeks 
ago," to sail to X. and there load a cargo. The ship had not in fact 
•* sailed three weeks ago." Hetd, the statement was a condition precedent 
and its breach entitled the charterer to throw up the charter (/). 

Case 3. — A ship was chartered " expected to be at X. about the 15th 
December . . • shall with all convenient speed sail to X." The ship was 
in fact then on such a voyage that she could not complete it and be at X. 

(y) Behn v. Bumess (1863), 3 B. & S. 751 ; Oliive v, Booker (1847). 1 Ex. 416 • 
Oj)penheimy.Ffxizer(iS76),S4L,T.524, ^ * 

(«) Corkling V. Massey (1873), L. R. 8 C. P. 395. 

(a) Oliver y. Fielden (1849), 4 Exch. 135 ; Seegcr y. Duthie (1860), 8 C B . N S 
45 ; Shadforth v. Higgin (1813), 3 Camp. 385. . .| . . 

(6) Glaholm v. Hays (1841), 2 M. & G. 257 ; Van Baggen v. Baines (1854>, 
9 Ex. 523 ; Deffel v. Brockelbank (1817), 4 Price, 36 ; Bentsen v. Taylor (1893), 
2 Q. B. 274. 

(c) Smith v. Dart (1884), L. R, 14 Q. B. D. 105 ; Crooakewit v. Fletcher ri857) 
1 H. & N. 893. ^ ^' 

(d) Dimech v. Corlett (1858), 12 Moore P. C. 199 ; Tarraboohia v. ITickie (1856) 
1 H. & N. 183 ; McAndrew v. Chappie (1866), 1 L. R. C. P. 643 ; Clipsham y. 
Vertue (1843), 5 Q. B. 265. And see Article 30, post. The common "cancelling 
claase," by which the charterer has the option of cancelling the charter if the 
ship is not ready to load by a certain day, appears to go no further than a clause 
** ready to load by " a certain date, compliance with which would be a condition 
precedent. The ** cancelling clause " may be so strict as to give neither party 
an option, as in Adamson v. Nerocastle Association (1879), 4 Q. B. D. 462. 

(<?) Vide ante. Article 23, Case 1, p. 60 (1863), 3 B. & S. 751. Behn v. 
Bumess (1863) came before the Exchequer Chamber as a test case to decide 
whether Oliive v. Booker (1847), and Qlaholm v. Hays (1841), or Dimech v. 
Corlett (1858), were good law, assuming them to contradict each other. The 
Court held both to be good law, treating Dimech v. Corlett as the application of 
Oliive r. Booker to a set of very special facts. Sharp v. GiU>s (1857), 1 H. & N. 
801, also turns on very special facts. 

(/) OUive y. Booker (1847), 1 Exch. 416. 
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I 
by December 16. Eeld^ that the charterer was entitled to throw up the 
charter (§'). 

Ckue 4. — A ship was chartered " now on the stocks, and ready to receive 
carao in all May.*' Held, a condition precedent (h), 

Gase 5. — ^A ship was chartered ''to proceed to X., the vessel to sail 
from Y. on or before the 4th of February.** MM, a condition pre- 
cedent (i). 

Case 6. — Charter to proceed to X., " and on arrival there to load and to 
sail with June convoy, provided she arrived out and was ready to load sixty- 
five running days previous to the sailing of such convoy.'* The ship was 
not ready to load sixty-five days before the June convoy. Held, the breach 
only absolved her from sailing with the June convoy, and did not free her 
altogether from her obligation to load and proceed (J). 

Vase 7. — A ship was chartered to proceea to X. and there load . . • "the 
act of God, and perils of the seas during the said voyage always excepted ; 
should the steamer not be arrived at X^ free of pratique and ready to load 
on or before December 15, the charterers to have the option of cancelling 
or confirming the charter." Through dangers of the sea, the steamer, 
though at X., was not free of pratique by December 15, and the charterers 
cancelled. Hetdf that the clause as to excepted perils did not prevent 
them from so doing (A;). 

Case 8. — A ship was chartered on February 24, from X. to Y., and 
thence to Z. The charter described her as (1) coppered A 1 of X. : 

(2) now at anchor in this port, and contained a clause (3) that she should 
" proceed with all convenient speed.'* At the execution of the charter, the 
ship (1) was not coppered and had no class on the register ; (2) was not at 
anchor in the port, being then coppered as a new vessel in dry dock ; and 

(3) did not leave X. till March 30. The charterer was at X. and knew of 
the delay, but did not repudiate the charter. Edd (1) that " A 1 coppered *' 
referred to the date of sailing, and not to the date of the charter (J), 
(2) That '' now at anchor in the port " was too unimportant to be made a 
condition precedent, unless it could be shewn that the object of the charter 
had been frustrated by its untruth. (3) That the term " to sail with idl 
convenient speed," though imdoubtedly broken, could not be treated as a 
condition precedent (m), since the charterer knew of its breach and did 
not throw up the charter (w). 

Ca&e 9. — ^A ship was chartered on March 15, the charter reciting that it 



(3) Corkltng v. Masaey (1873), L, R. 8 C. P. 395. 

(A) Oliver v. Fielden (1849), 4 Exch. 135. For meaning of *' leave not later 
than ail March," see Van Baggen v. Baines (1854), 9 Ex. 523. 

(0 Glakolm V. Hays (1841), 2 M. & G. 259. 

(i) D^ff^^ ▼• Brockkbank (1817), 4 Price, 36. See also Davidson v. Owynne 
(1810), 12 East, 881. 

(*) Smith V. Dart (1884), 14 Q. B. D. 105. See also Croochetdt v. Fletcher 
(1857), 1 H. & N. 893. The excepted perils would protect the shipowner from 
an action by the charterer. 

(J) No opinion was expressed as to whether it was a condition precedent. The 
class on the register would certainly be so : whether " coppering " was so or not, 
would probably depend on the nature and length of the voyage. 

(m) It would have been otherwise had tbere been a named day : Ollive v. Booker ; 
Glaholm V. Hays^ vide supra; or if the delay had frustrated the commercial 
adventure : Jackson v. Union Marine Insurance Company (1874), L. R. 10 C. P. 
125. And see Article 30, post, 

(ft) Dimech v. Corlett (1858), 12 Moore P. C. 199. Commented on in Behn v. 
Bumen (1863), 8 B. & S. 751, 760 ; cf. Benisen v. Taylor (1893), 2 Q. B. 274. 
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waa executed on February 6, and containing the clause " that the ship 
should proceed from X., where she then lay, on or before February 12.*' 
Hdd^ if the clause had been possible to have been performed at the time of 
execution, it was a condition precedent ; but here, when the charter was 
executed, the stipulation had become impossible and therefore nugatory 
and not a condition precedent (o). 



Article 28. — Conditions implied in the Contract, 

In all contracts for the carriage of goods by sea, there 
are implied, in the absence of express stipulation to the 
contrary, the following undertakings by the shipowner or 
carrier : — 

(1.) That his ship is seaworthy (j)). 

(2.) That his ship shall commence and carry out the 
voyage contracted for with reasonable diligence {q), 

(3.) That his ship shall carry out the voyage contracted 
for without unnecessary deviation (r). 

Such breaches of these undertakings as defeat the com- 
mercial purpose of the voyage will justify the hirer of the 
ship or the owner of the goods carried, in repudiating the 
contract to carry {q). Such breaches as do not defeat the 
commercial purpose of the voyage will give rise to an 
action for damages (s). The exceptions in a charter or 
bill of lading do not prevent the application of any of 
these undertakings, unless they are clearly intended so 
to do {t). 



(o) HaXl ▼. Cazenooe (1804), 4 East, 477. See also Dixon r. fferiot (1862), 
2 F. & F. 760 ; but per contra Parke, B., in Oliive v. Booker (1847), 1 Exch. 416. 
'* The averment of the fact that the charterer knew of the inaccuracy of the charter 
at the time of signing it was immaterial." 

(p) Steel y. State Line S.S. Co, (1877), L. B. 3 App. C. 72, et vide sub 
Article 29. 

(q) Jackeon y. Union Marine Insurance Co, (1874), L. R. 10 C. P. 125, et vide 
wb Article 30. 

(r) Scaramanga v. Stamp (1880), 5 C. P. D. 295, et vide sub Articles 99, 100. 

Is) Clipsham v. Vertue (1843), 5 Q. B. 265. 

(0 The Glenfruin (1885), 10 P. D. 103; Smith v. Dart (1884), 14 Q. B. D. 
105; Gilroy y. Price (1893), A. C. 56 ; Seville v. ColvUs ^ Co. (1888), 15 fc>c. Seas. 
C, 4th Ser. 616, cf. on facts with Cunningham v. CoHvils (1888), 16 Sc. Sess. C, 
4th Ser. 295. 

F 2 
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Article 29. — Undertaking of Seaworthiness. 

A shipowner by contracting to carry goods in a ship, in 
the absence of express stipulation {u)y impliedly undertakes 
that his ship is seaworthy (t;). 

The seaworthiness required is relative to the peurticular 
Toyage contracted for, and the particular stages of that 
voyage being different for summer or for winter voyages, 
for river and lake, or for sea navigation {x\ and varies with 
the particular cargo contracted to be carried (y). 

The undertaking is not merely that the shipowner will do 
and has done his best to make the ship fit, but that the 
ship really is fit to undergo the perils of the sea and other 
incidental risks to which she must of necessity be exposed 
in the course of the voyage {z). 

This seaworthiness must exist not only at the commence- 
ment of loading, but also at the time of sailing from the 
port of loading, and it then includes an undertaking that 
the stowage is fit and proper for the proposed voyage (a). 

If the charterer or shipper discovers the unseaworthiness 
before commencing the voyage, and the ship cannot be made 
seaworthy in a time which it is reasonable, under the cir- 
cumstances, that the charterer or shipper should wait, ho 
may throw up the contract of hire or carriage (i). 

If unseaworthiness arises in the course of the voyage, and 

(tt) See note, post, p. 72, and The Laertes (1887), 12 P. D. 187. 

(v) Steel V, StaU Line Steamship Co. (1877), 3 App. C. 72; The Marathon 
(1879), 40 L. T. 163 ; Cohn v. Davidson (1877), 2 Q. B. D. 465 ; Kopitoff v. 
Wilson (1876), 1 Q. B. D. 377 ; Lyon ▼. Mells (1804), 5 East, 428. 

(x) Thin V. Richards (1892), 2 Q. B. 141 ; Daniels v. Harris (1874), L. R. 10 
C. P. 1 ; Annen v. Woodman (1810), 3 Taunt. 299. 

(y) Stanton ▼. Richardson (1875), 45 L. J. 78 (H. L.); Tattersall v. National 
Steamship Co. (1884), 12 Q. B. D. 297 ; lite Marathon (1879), 40 L. T. 163. 

(«) Steel V. State Line Co. (1877), 3 App. C, at p. 86 ; 27«f Glenfruin (1885), 
10 P. D. 103. As to whether failure to protect the crew, not otherwise aflecting 
the safety of the ship, is unseaworthiness: see Ilediey v. Finkney (1892), 1 
Q. B. 58. 

(a) Cohn v. Davidson (1877), 2 Q. B. D. 455. Filling the boilers of a 
steamship with muddy water at starting has been held unseaworthiness, from 
which the owner was not protected by an exception of negligence of navigation. 
Seville Co. y. Colvils^ vide sub. ; but compare with Cunningham v. Colvils (1888), 
16 Sc. Sess. C, 4th Ser. 295. 

(6) Stanton v. Richardson (1875), 45 L. J. (H. L.) 78 ; Tully v. IlowUfig 
(1877), 2 Q. B. D. 182. 
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the shipowner has an opportunity to remedy it, he is bound 
to remedy it before proceeding on the voyage, but cannot 
require the charterer or shipper to wait more than a reason- 
able time for that purpose (c). 

The shipowner will be liable in damages for loss caused 
by : (1) unseaworthiness at starting, unless he is expressly 
protected from such liability by exceptions in the charter 
or bill of lading {d) ; (2) unseaworthiness on the voyage, 
not covered by exceptions, even though he has no oppor- 
tunity to repair it; (3) unseaworthiness on the voyage, 
though covered by exceptions, which he has an opportunity 
to repair, if he proceed without repairing (e). 
' This implied undertaking arises not from the shipowner's 
position as a common carrier, but from his acting as a 
shipowner (/). 

Note. — ^In time policies of insurance there is no implied 
warranty of initial seaworthiness (^) owing to the hardship of 
requiring the shipowner to undertake that his vessel is sea- 
worthy at a time when she is at sea beyond his control, a time 
at which such policies frequently begin to run. There is also 
the diffioidty of deciding what constitutes seaworthiness for a 
definite time, but for unknown voyages. These considerations 
do not apply so strongly to time charters, which usually, though 
not always, commence with the vessel's starting from port for 
a known voyage. A time charter, therefore, includes an under- 
taking of seaworthiness at the beginning of the time. Whore 
several voyages are included in the charter, special provisions 
are frequently inserted (h). In the absence of such provisions, 
the owner must be held to undertake that his ship is seaworthy 



(c) Worm V. Storey (1855), 11 Ex. 427 ; The Rona (1884), 51 L. T. 28 ; Thin 
y. Richards (1892), 2 Q. B. 141 ; Assicurazioni v. Bessie Morris 3.8. Co, (1892), 
2Q. B. 652; (C. A.). 

(d) Ab in 2^ Laertes (1887), 12 P. D. 187. For cases where exceptions did 
not protect him, see The Qlenfruin (1885), 10 P. D. 103; The Undaunted (1886), 
11 P. D. 46; Seville Co. v. ColvUs ^ Co. (1888), 15 Sc. Sess. C, 4th Ser. 616 ; 
GUroy v. Price (1893), A. C. 56. 

(e) Worms v. Storey (1855), 11 Ex. 427 ; Thin ▼. Richards (1892), 2 Q. B. 141. 
(/) Kopitoff V. Wilson (1876), 1 Q. B. D. 377. A tug-owner also impliedly 

contracts that his tug is properly equipped and supplied with coals: The Un* 
da'mted (1886), 11 P. D. 46. But aee^Robertson v. Atnazon Tug Co. (1881), 
7 Q. B. D. 598, negativing an implied contract of efficiency, where the tug is 
named ; the facts there, however, were very unusual. 

(g) Qibson v. Small (1853), 4 II. L. C. 353. 

(A) See Ripley v. Soiifc (18-*<3), 5 B. & C. 167 ; Ihtvdock v. Geddes (1809), 10 
Kast, 555. 
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on leavisg each place where he has an opportnnity to remedy 
unseaworthiness (t). 

Note 2. — Seaworthy : that the ship shonld be in a condition to 
encounter whatever perils a ship of that kind and laden in that 
way might be fairly expected to encounter in making such a 
"voyage at such a time of year. Thus, the ship must be properly 
ballasted and dunnaged (h). A ship chartered to carn^ gun- 
powder must have the magazine required by the Board of Trade 
regulations. The shipowner must provide the ship with all 
necessary documents for the voyage (Z) ; but in Wilson v. Ran- 
kin (m), the certificate of the port of loading as to stowage, the 
absence of which did not increase the risk of the voyage, or 
affect the admissibility of the ship at her port of discharge, was 
held not an essential to seaworthiness. 



u 



Com 1. — F. shipped goods under a bill of lading, which excepted 

perils whether or not arisiug from negligence of A/s servants, risk of 
craft or hull, or any damage thertto, &c." Seawater entered through the 
negligence of some of the crew in leaving a lower port insufficiently 
fastened. Udd, that if this were so at the beginning of the voyage the 
ship was then unseaworthy, and the exceptions of the bill of lading did not 
protect the shipowner, as they do not apply till the voyage has begun (n). 
That such a bill of lading contained an implied undertaking that the ship 
was, at the time of its departure, reasonably fit for accomplishing the 
services which the shipowner engages to perform (o). 

Case 2. — A ship was chartered lo proceed to a wharf in the river X., 
and there take on board a cargo, and proceed to Z. She was seaworthy 
when sho began to load, but unseaworthy when she put to sea. Hehl^ 
that the owner undertakes that the ship shall be seaworthy for the 
intended voyage at the time of her sailing on it. ^Ihat what is seaworthi- 
ness for loading in harbour may be unseaworthiness for the voyage. Ihat 
the ship may be, without any breach of the undertaking, unseaworthy for 
the voyage while in port, if she is seaworthy for loading, but will break 
the imdertaking if she leaves port in that condition (/>). 

Com 3. — A ship was chartered to proceed to the East Indies and take 



(0 Worm V. Storey (1855), 11 Ex. 427; The Rom (1884), 51 L. T. 28; 
Thin v, Richards (1892), 2 Q. B. 141. 

(/i) Ficfe Article 49. 

(0 Levij Y, Costerton (1816), 4 Camp. 389 ; Dutton v. Powles (1861), 30 L. J., 
N. S. Q. B. 169. 

(m) (1865), L. R. I Q. B. 162. 

(n) In charters, both the carrying voyage, and the chartered voyage, which 
need not coincide with the carrying yoyage ; in bills of lading, the carrying 
voyage : Hudson v. Bill (1874), 43 L. J. C. P. 273 ; Barker v. McAndrew 
(1865), 18 C. B., N. S. 759. 

(o) Steel r. State Line Steamship Co, (1877), L. R. 3 App. C. 72; cf, Oilroy 
V. Piice (1893 -, A. C. 56. 

(p) Cohn V. Davidson (1877), 2 Q. B. D. 455; in Kopitoff y, Wilson (1876), 
1 Q. B. D. 377, in which armour-plates broke loose from their stowage and 
sunk the ship, the question left to the jury was : ** Was the ship at the time of 
sailing in a state, as regards the receiving and stowing of the plates, reasonably 
fit to encounter the ordinary perils that might be expected at a voyage at that 
season ? " 
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on board a cargo of, inter aHa, wet sugar. The ship was seaworthy for 
any cargo except wet sugar, for which she had not pumps of sufficient 
capacity. ffMf that the charter implied an undertakiug that the ship 
was fit to carry wet sugar, and that, as the ship could not be made fit 
without a delay unreasonable under the circumstances of the contract, the 
charterer was justified in throwing up the charter (g). 

Case 4. — ^A ship was chartered on March 4, '* for twelve months, for as 
many consecutive voyages, as the said ship can enter upon after comple- 
tion of the present voyage " from X. to Z. When the ship had completed 
that voyage, she was found to be unseaworthy, and the necessary repairs 
delayed her for two months. The charterer threw up the charter. Heldf 
by ike whole Court, that he was justified. By Brett^ J., on the ground 
that the ship was not reasonably fit for the purpose for which she was 
chartered, and could not be made fit within any time which would not 
have frustrated the object of the adventure (r). By the rest of the 
Court (s) on the groxmd that time was of the essence of the contract, 
and that the charterer was not bound to accept the ship for a time 
shorter than or substantially dififerent from that which he had contracted 

for(0- 

Case 5. — ^F. shipped cattle under a bill of lading agreeing that the 

shipowner was not liable for accidents, disease or mortality, and under no 
circTunstances for more than £5 per animal. The ship, after carrying a 
cargo of cattle on a previous voyage, was improperly cleaned, and F.'s 
cattle took foot and mouth disease. Held, there was a duty on the ship- 
owner to have the ship reasonably fit for the carriage of the goods he had 
contracted for, and that, such duty being neglected, the limitations of 
liability did not apply (u\ 

Ccue 6.— A ship was chartered, " then being .tight, staunch and strong," 
to proceed from X. to Z., " all other unavoidable (x) hindrances, dangers 
ana accidents of the seas excepted." She was seaworthy when she 
started, but became unseaworthy by excepted perils during the voyage, and 
put into a port, where she could nave been repaired. She proceeded to 
sea without repairs. Held^ that she was not bound to prepare or proceed, 
but if she wished to proceed, she must repair, and that the owner was 
liable for damage on the further voyage, caused by the unseaworthiness 
of his vessel (y). 

Case 7. — A vessel was damaged while on her voyage by decks straining, 
and the master, having an opportunity to repair, proceeded without 
caulking the decks. In consequence the cargo was damaged. Heldy that 
the shipowner was liable for such damage (z). 



(q) Stanton v. Richardson (1875), 45 L. J. (H. L.) 78. 

(r) It seems that this is more in accord with principle than the other view ; if 
time were of the essence of the contract, one day's delay would free the charterer, 
but the Court recognise the other position in the phrase " a substantially different 
time." 

(s) MelHsh, L.J., Amphlett, J.A., Kelly, C.B. 

(0 Tally V. Howling (1877), 2 Q. B. D. 182. 

(tt) TatteraaU ▼. National S, 5. Co, (1884), 12 Q. B. D. 297. 

(or) Unavoidable = Unavoidable by ordinary despatch and diligence. Granger 
V. Dent (1829), M. & M. 475. 

(y) Worms v. Storey (1865), 11 Ex. 427. 

(«) The Bona (1884), 51 L. T. 28. Cf. Thin v. Richards (1892), 2 Q. B. 141, 
where a vessel having liberty to call at ports on her voyage, started with a supply 
of coal sufficient to take her to her first port of call, insufficient to take her the 
whole voyage, and did not take fresh coal on board at her port of call. She was 
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Case 8. — ^A ship, cbarterod to cnrry ten, carried antimony aa ballaMt. 
The charterers, alleging that the fumes of antimony were prejudicial to 
tea, refused to load. Antimony in fact was not prejudicial to tea. Ileldf 
that, the ship being in fact fit to carry the cargo, the fact tliat there was a 
general belief that it was unfit was no defence to the charterer (a). 

Note. — ^It is not now unusual to find in bills of lading a clanse 
limiting this undertaking to one that dne diligence lias been 
used to make the ship seaworthy : e.g., " All the above excep- 
tions are conditional on the ship being seaworthy when she 
sails on the voyage, but any latent defects in the machinery 
shall not be considered unseaworthiness, provided the same do 
not result from want of due diligence of the owners, or any of 
them, or the ship's husband or manager ; " or '^ It is expressly 
declared that the company are not liable for loss or damage 
occasioned by any defects whatsoever in the bull, machinery, 
or equipment of this vessel .... whether such defects existed 
before the commencement of or arose or developed during the 
voyage, provided all reasonable means have been taken to make 
the vessel seaworthy " (h). 

A common Liverpool exception is " unseaworthiness of the 
vessel at the commencement of the voyage, provided all reason- 
able means have been taken to provide against the same." A 
few bills go so far as even to negative liability even for unsea- 
worthiness caused by negligence, e.g., " In accepting this bill of 
lading the shipper expressly agrees that the steamer is sea- 
worthy and reasonably fit for the carriage of the cargo herein 
contracted to be carried (o), at the time of starting on the 
voyage, and under no circumstances is such seaworthiness or 
fitness to be questioned ; " and, again, *' tiot liable for act, neglect, 
or default of any person or persons in providing, despatching, 
and navigating the ship." 



Article 30. — Undertaking of reasonable Despatch. 

The shipowner impliedly undertakes that his vessel shall 
bo ready to commence the voyage agreed on, and to load 
the cargo to be carried, and shall proceed upon and com- 

Io8t through insafficient coal. The shipowners were held liable hj the C. A. 
(1) if the voyage was one voyage, because the ship was unseuworthy for that one 
voyage at its commencement, (2) if it was a voyage in stages, because the ship 
was unseaworthy on leaving the port of call. Cf, Biccard v. S/iepfierd (1861), 14 
Moore P. C. 471, and Dixon v. Sadler (1839), 5 M. & W. 405. 

(a) Towse v. Henderson (1850), 4 Ex. 890. 

(6) These two exceptions bear the mark of The Glenfruin (1885), 10 P. D. 
103. See other clauses in The Laertes (1887), 12 P. D. 187, where the shipowner 
was held protected by exceptions limiting the warranty of seaworthiness. 

(c) This bears the maris of Tattcrsall v. National IS.S. Co, (1884), 12 Q. B. D. 
297. 
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plete the voyage agreed on, in a time whioh is reason- 
able having regard to the charterer's or shipper's voyage or 
adventure {d)y i.e.f in such a time that in a commercial 
sense the commercial speculation entered into can be carried 
out (e). 

If one of the parties is prevented from complying with this 
undertaking by obstacles not known to the parties when they 
entered on the charter (/), and which cannot be removed 
within a reasonable time as defined above, the other party, 
whether charterer or shipowner, may throw up the charter (g) ; 
whether shipowner or shipper he may repudiate the contract 
contained in the biU of lading (h). 

If the obstacle to performance is one of the excepted 
perils, no action will lie against the party so prevented for 
his failure to perform the contract. If the obstacle is not 
covered by the exceptions, an action will lie against the 
party failing to perform his contract. 

If the delay, though unreasonable, is not such as to frus- 
trate the commercial purpose of the adventure, it will be a 
ground for an action for damages, but will not justify the 
repudiation of the charter (*)• 

Case 1. — A ship was chartered in November, 1871, to proceed with all 
possible despatch, dangers and accidents of navigation excepted, from 
Liverpool to Newport, and there load iron for San Francisco. She sailed 
from L. to N. on January 2, 1872, and stranded on the way on January 3. 
The necessary repairs took till the end of August. On February 15, the 
charterers threw up the charter. The jury found that the time necessary 
for getting the ship off and repairing her was so long as to put an end in 



(d) Jackson r. Union Marine Insurance Co. (1874), L. R. 10 C. P. 125 ; Tally 
V, Howling (1877), 2 Q. B. D. 182 ; dicta of Judges in Kankin v. Potter (1872), 
L. R. 6 H. L. 83 ; McAndrew v. Adams (1834), 1 Bing. N. C. 29 ; Fowler v. Knoop 
(1878), 4 Q. B, D. 299 (unloading). Assicurazioni v. Bessie Morris (181^2), 
1 Q. B. 571, at p. 577; (C. A.) (1892), 2 Q. B. 652. See also Donaldson v. 
Little (1882), 10 Sc. Sess. Cases, 4th Ser., 413 ; MacMenzie v. Liddell (1883), ibid. 
705. 

(e) See note 1 ; postj p. 75. 

(/) Mcdeiros v. Hill (1832), 8 Bing. 231. 

(v) Jackson v. Union Marine Insurance Co, (1874), vide supra ; Geipel v. Smith 
(1872), L. R. 7 Q. B. 404. 

(A) See note 2 ; post, p. 76. 

(i) Clipsham v. Vertue (1843), 5 Q. B. 265 ; Tarrabochia v. Hickie (1856), 
1 H. & N. 183; McAndrew v. C/tapple (1866), L. R. 1 C. P. 643; cf. Collard v. 
Carsicell {The Victoria) (1892), 19 Sc. Scss. C. 987, where two days' delay in 
taking delivery was held not to justify repudiation. 
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a commercial sense to the commercial speculation entered upon by the 
shipowner and charterer. HM, that the charterer was juHtified under the 
circumstances in throwing up the charter, though as the delay arose from 
excepted perils he had no action against the shipowner (Jc), 

Case 2. — ^A ship is chartered to fetch ice from Norway in March, to 
be delivered in June ; owing to delay from perils of the sea she cannot 
arrive in Norway till August, or at her final destination till November. 
Submitted ; the charterer may throw up the charter (J). 

Case 3. — A ship was chartered to proceed to Z. with all convenient speed, 
with an exception of *' restraint of princes.** Before anything bad been 
done under the charter, the French Government declared Z. blockaded. 
Bddy that the shipowner was only bound to wait a reasonable time for the 
removal of such an obstacle, and as it was likely to continue so long as to 
defeat the object of such a commercial adventure, the shipowner was 
justified in throwing up the charter, and in refusing to load at all, though 
the loading was not prevented by the blockade of Z. (m). 

Case 4. — A ship was chartered as " bound to Nantes,** to load at Nantes 
and proceed to Z. Before proceeding to Nantes, the ship went to New- 
castle. The charterer alleged unreasonable delay, and refitsed to load. 
Held, that such an allegation was only a ground for an action for damages, 
and would not support a reptidiation of the charter, unless it was also 
allesred that the delay frustrated the object of the voyage (n). 

Case 6. — A ship was chartered " with all convenient speca, having liberty 
to take an outward cargo for owner's benefit, direct on the way, to proceed 
to X. and there load a full cargo.*' The ship deviated to Y. which was not 
'* direct on the way ** to X., and arrived at X. a few days late. The 
charterer refused to load. It was admitted that the object of the voyage 
was not frustrated, and the whole Court heldf that the charterer was not 
entitled to repudiate the charter, but had his remedy in damages (o). 

Case 6. — Owing to the delay of the master of a ship, who omitted to take 
on board provisions and stores while the cargo was loading, the ship was 
detained after her loading was completed, so that the harbour froze and 
she was ice-bound fur the winter. Held, that the shipowners were liable 
for the damages resulting from such delay (p). 

Case 7. — A ship was chartered on Octuber 20, to go in ballast to X., and 
bring back a cargo of fruit direct to Z. ; if the vessel did not arrive at X, 
by January 31, the charterer Was to be at liberty to cancel the charter. 
The ship did arrive before January 31, but made an intermediate voyage 
before so doing. JIM, that the charterer was entitled to throw up the 
charter, the implied undertaking to proceed mih. reasonable speed having 
been broken (q), 

(*) Jackson V. Union Marine Insurance Co, (1874), L. R. 10 C. P. 125. See 
also Tully v. Ilowlimj (1877), 2 Q. B. D. 182. 

(/) On Authority of Jackson v. Union Marine Insurance Co. vide supra, see per 
Bramwell, B., pp. 141, 143, 146. Touteng v. Hubbard (1802), 3 B. & P. 291, 
must be taken as overruled so far as it contradicts Case 2. 

Cm) Gcipel v. 6'miM (1872), L. R. 7 Q. B. 404. 

(n) Clipshiim v. Vertue (1843), 5 Q. B. 265. See also Tarrabochia v. Hichie 
(1856), 1 H. & N. 183. 

(o) Mc Andrew v. Chappie (1866), L. R. 1 C. P. 643. See also Bommann v. 
Too/ce (1808), 1 Camp. 377. But see Freeman v. Taylor (1831), 8 Bing. 124, 
where six weeks' delay and deviation on the outward voyage, found by the jury 
to frustrate the object of the charter, was held to put an end to the charter. 

(p) The Wilhehn (1866), 14 L. T. 636. 

(y) Mn Andrew v. Adtms (1834), 1 Bing. N. C. 29 ; (a good example of the double 
undertaking, express and iuipliud). 
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Note I. — The case of Jackson v. Union Marine Insurance (r) 
has never been formally approved by the House of Lords, 
though Lord Blackburn in Dahl v. Nehon said («) : " There was 
a dissenting minority " [i.e. Cleasby, B], ** in that case, and some 

frevious authorities are perhaps not quite consistent with it. 
t is no doubt competent to your Lordships to reconsider that 
case, and decide contrary to it ; I think it was rightly decided." 
Li the same case Lord Watson said (t) : " I adopt the view of 
Brett, L.J. («), that the shipowner must bring his ship to the 
primary destination named in the charter, unless he is prevented 
from getting his ship to that destination by some obstruction or 
disability of such a character that it cannot be overcome by the 
shipowner by any reasonable means, except within such a 
time as, having regard to the adventure of both the shipowner 
and the charterers, is as a matter of business wholly unreason- 
able." It was also cited without disapproval by Lord Selbome 
and Lord Watson in Inman v. Bisckoff (x), and may therefore be 
accepted as established law. 

Whether there is a day named in the charter by which 
performance must be commenced or completed, or a general 
stipulation expressed in the charter, such as '* with all possible 
despatch, certain perils excepted," there will also be held to be 
an implied undertaking to proceed ** in time reasonable for the 
commercial adventure." Failure in the express stipulation, but 
compliance with the implied one, will in the case of a named day 
justify the charterer in repudiating the contract, in the case of a 
general stipulation will give him only an action for damages (y). 
Compliance with the express stipulation, but failure in the 
implied one, would entitle the charterer to repudiate (z). 

The three cases relied on by Cleasby, B., in his dissenting 
judgment (a) in Jackson's Case^ cannot be relied on as law so far 
as they conflict with this. 

Li Hadley v. Clarice^ F. shipped goods by A.'s ship " to be 
carried from Liverpool to Leghorn ; " when the cargo was loaded 
and the voyage had begun, an embargo was laid on the ship at 
Falmouth, which detained her for two years, and it was held 
that such an embargo only suspended and did not dissolve the 
contract between the parties. There was here no finding by 



(r)L.R. IOC. P. 125(1874). 

(s) (1881) L. R. 6 App. C. 38, 53. 

(0 L. R. 6 App. C. 38, 59, 60. 

(«) 12 Ch. D. at p. 593. Cf. per Collins, J., in Assicurazumi v. The Bessie 
Moi-H^ (1892), 1 Q. B. at p. 577 ; C. A. (1892;, 2 Q. B. 652. 

(or) L. R. 7 App. C. 670, 676, 689 (1882). See also RarJtin v. Potter (1872), 
U R. 6 H. L. 83, 104, 113, 117, 133. 

(y) Jackson v. Union Marine Ins^trance Co. (1874), L. R. 10 C. P. 125; 
Clipsliam V. Vertue (1843), 5 Q. B. 265. 

(«) Mc Andrew v. Adams (1834), 1 Bing N. C. 29. 

00 Hadley v. Clarke (1709). 8 T. R. 259 ; Tijuteng v. Hulibard ri802), 3 B. & P, 
291 ; llarst v. Usbonu: (I «:>(;), 18 C. B. 144. 
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the jury tliat the object of the adventure was fmfitrated. It is 
difficult to imagine a modem jury finding that two years' delay 
did not put an end to the commercial adventure ; and in Oeipel 
V. Smith (1872) (5), the shipowner was allowed to repudiate 
under circumstances much less strong. 

In Touteng v. Hvhbard (c) a ship was chartered for a voyage 
to St. Michael's for fruit ; and she was delayed by an emlrairgo 
till the fruit season was over. The case really turned on the 
nationality of the vessel, but the judges, following Hadley v. 
Clarhe^ said obiter that the merchant would have been under the 
necessity of furnishing the ship with a cargo if she had arrived 
at St Michael as soon as she conveniently could after the raising 
of the embargo, though the fruit season was over. 

In Hurst v. Usharne (c\ a ship was chartered to proceed to X. 
fur grain or other lawful merchandise ; she did not arrive at X. 
till the export trade in grain was over ; evidence as to the state 
of the com trade was held inadmissible (d). 

In Jackson v. Union Marine Insurance Co. (e), Bramwell, B., 
delivering the judgment of the majority of the Court, expressed 
disapproval of the two latter cases. As to Touteng v. Hubbard^ 
he pointed out that the dicta cited were obiter, and said, '^ I can- 
not think that it would have been so held, had it been necessary 
to act upon it," proceeding to put cases shewing the unfortunate 
results of such a decision; while, as to Hurst v. Ushome^ he 
was more decided, and said : ** I think it is unsatisfactory, and, 
if a decision on the question now before us, wrong." 

None of these cases therefore can be taken as authorities in 
any way contradicting the implied undertaking of the shipowner 
to carry out the voyage in a time which is resisonable, naving 
regard to the commercial adventure concerned. Though there 
are few cases as to the effects of unreasonable delay in the 
carrying voyage, it seems clear that the principle covers this 
as weU. as delay before loading ; such cases would naturally be 
less frequent, as, if the shipowner wishes to repudiate, he, or 
his captain, must still act for the time as the agent for the 
cargo-owners and for the benefit of the goods, while the cargo- 
owner is also under the necessity of taking the cargo, if he 
repudiates. 

Note 2. — The question has, it is believed, never arisen as to 
bills of lading, but it is submitted that a shipper who had 
shipped his goods would be entitled to demand them back if the 
ship did not sail within a reasonable time as defined above, or 



(6) L. R. 7 Q. B. 404. 

(c) Uadley v. Clarke (1799), 8 T. R. 259 ; T<mtmg v. HMard (1802X 3 B. & 
P. 291 ; Hurst V. Usbome (1856), 18 C. B. 144. 

(d) There is also The Newport (1858), Swabey, 335, a decision of Mr. Registrar 
Kothcry, following Iladtey v. Clarke, vide supra, and holding that a detention of 
three years bv capture only temporarily suspended the Qontract.j 

(0 L. R. 10 C. P. 126, at pp. 146, li7. 



DANGEROUS GOODS. TJ 

if, being unsoawortby, she could not be made soawortby within 
a reasonable time ; or if on the voyage, the ship was detained, 
as by a blockade, an unreasonable time. 



Imjylitd contract to proceed withotU deviation or delay. 

(See Articles 99, 100.) 



Article 31, — Implied tmdertahing by Shipper not to ship 
dangerom Goods without Notice. 

By the common law of England (/) the shipper of goods 
impliedly undertakes to ship no goods of such a dangerous 
character or so dangerously packed, that tho shipowner or 
his agent could not by reasonable knowledge and diligence 
be aware of their dangerous character, without notice to tho 
shipowner or his agent of such dangerous character ; and he 
is therefore liable to any person who is injured by the ship- 
ment of such dangerous goods without notice (cf). 

But when the shipowner or his agent has full oppor- 
tunities of observing the dangerous character of such goods, 
he is treated as having such notice, and the shipper is not 
therefore liable (A). 

Qusore, whether the shipper's undertaking is an absolute 
one to ship no dangerous goods without notice (i), or 
merely an undertaking to use due diligence to avoid such 
shipment {k). 

(J) Certain special goods are also dealt with by statutory penalties : see 36 & 37 
Vict. c. 85, 88. 23-27 ; 38 & 39 Vict. c. 17, ss. 33, 34, 36, 39, 43 (Explosives) ; 
see Appendix III. All bills of lading contain special provisions as to risky or 
hazardous goods, e^,j glass, specie, &c. 

ig) Brass v. MaitUmd (1856), 6 E. & B. 470 ; Uutchinson ▼. Ouion (1858X 5 C. B., 
N.S. 149; WUliams v. East India Company (1802), 3 East, 192, at pp. 200, 201 ; 
Farrant v. 2?ani«s (1862), 11 C. B., N.S. 553 : in which see dictum^ per Willes, J., 
at p. 563. 

(A) AcaJtos V. Bwms (1878), 3 Ex. D. 282, which seems thus reconcilable 
with Bran y. Maitland and other oases, thongh some of its dicta are more 
sweeping. 

(t) As laid down by Campbell, C.J., and Wightman, J., in Brass t. Maitland, 

(A) Ab laid down by Crompton, J., in Brass v. Maitt'ind, and apparently by 
Brett, L.J., in Aoatos v. Bums, where he says, " There is no warranty that' the 
goods shipped have no concealed defects at the time of shipment." This alterna- 
tive, in view of the findings of the jury in Aaitos v. Bumsy and the judgment of 
the Court therein, is possibly the correct view. 
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Case 1. — F. shipped on board A/s ship sixty casks described as " bleach- 
ing powder," apparently sufficiently packed ; in fact, the powder contained 
chloride of lime, which corroded the casks, and damaged the rest of the 
cargo. Held, that, in the absence of notice to A. of the dangerous 
character of the goods, F. was liable for the resultant dama<;e, unless the 
powder was such a well known article that masters of ships ought to 
Know of its dangerous character. F. pleaded that he shipped the goods, 
packed as he received them from third persons, without negligence. Held, 
by Lord Campbell and Wightman, J., no defence ; by Orompton, J., a 
good defence (?). 

Case 2. — A., shipowners, received for shipment from F. a quantity of 
salt cake with permission to stow it in bulk. In ignorance of its nature, 
they stowed it next casks, which it corroded, letting out the brine they 
contained, which damaged the salt cake. F. sued A. for negligent stowage. 
Held, that proof that F. concealed the dangerous nature of salt cake from 
A., and that it would not be known to masters in the ordinary course of 
business, was a good defence. Held, also, that the mere fact that F. 
authorized stowage in bulk was no defence, as he did not authorize 
negligent stowage in bulk (m). 

Case 3. — F. shipped maize in A.'s ship, apparently in good order and 
condition ; on the voyage it sprouted and was evidently in bad condition 
and dangerous. The jury found that it was dangerous when shipped ; 
but that its state could not have been ascertained by the use of reason- 
able means, and that the shipowner had full opportunities of examining 
it. Held, that F. was not liable for any damage or delay occasioned by 
such shipment (n). 

rO Brass v. Maitland (1856), 6 E. & B. 470. 

fm) Hutchinson v. Quvm (1858), 5 C. B., N.S. 149. 

\n) Acatos v. Bums (1878), 3 Ex. D. 282. On these iiDdings, the decision of 
the Court appears to overrule part of the decision in Brass v. Maitland in favour 
of the view of Crompton, J, 
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SECTION IV. 

Pbrfoemanoe op Contract: Loading. 

Article 32. — Performance of Contract before Loading. 

Under the contract of affreightment whereby the whole of 
a ship is hired, contained in a charterparty, the shipowner 
may have duties to perform before the cargo is loaded ; 
under the contract of affreightment, whereby goods, not a 
complete cargo, are to be carried, evidenced in a bill of 
lading only, as the bill of lading is not signed till the 
goods are shipped, it does not usually provide for anything 
previous to shipment (a). 



Article 33. — Shipowner's Duty under a Charter before Load^ 
ing : " To proceed to a Port and there load.'* 

If the chartered voyage is not the same as the carrying 
voyage, as in a charter " to proceed to a port and there 
load," the shipowner's first duty is to proceed to his port of 

(a) Where room is engaged for certain goods in a general ship, but the goods 
are afterwards '* shut out " for want of room, the contract of affreightment is 
pntndfade broken, and an action will lie against the shipowner. 

This u subject to the following remarks: — (1.) That many engagements of 
goods are so indefinite that the j could not be held to amount to contracts : though 
in other cases a formal contract clearly exists, as where the intending shipper 
makes a note of his goods and sometimes of the rate of freight on the back of one 
of the ship's shipping cards, and gets it initialled by the shipowner or his broker ; 
(2.) That most shipping cards contain a clause — ** last day for goods is . . . ., 
unless the ship is previously full " ; (3.) That owing to the general course of 
business and the great difficulty of proving any damages by ** shutting out," such 
actions, which clearly lie at law, are in practice almost unknown. Extra freight 
paid for the goods shut out could probably be recovered ; see Featherston v. 
Wdkmson (1873), L. R. 8 Ex. 122 ; and demurrage for railway trucks in which 
goods shut out were stored, has been recovered once in the port of London under 
special circumstances. , 
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loading with reasonable speed, and by a fixed day, if such 
be named in the charter (6). 

The excepted perils in the charter though they apply to 
this preliminary voyage {c) do not prevent the application 
of either of these undertakings, though they may excuse 
the shipowner for their breach {d). 

Com 1. — A ship was chartered on December 28, when lying at U., to 
proceed forthwith to X. and there load, perils excepted '' which may pre- 
vent the loading or delivery of the cargoes during the said voyage." Owing 
to delays caused by excepted perils, the ship did not reach X. till July 28, 
and the charterers refused to load. The jury found that the delay did not 
defeat the commercial object of the adventure. Held, that *' forthwith," 
meant without unreasonable delay (e) ; that the exceptions in the charter 
applied to the preliminary voyage to the port of loading; and that the 
charterers were not justified in throwing up the charter (/). 

Com 2. — A ship, then at X., was chartered to *' proceed to the usual 
loading place there, guaranteed for cargo in all October, and there load and 
proceed to Z.," certain perils being excepted " during the voyage." The 
vessel broke ground to proceed to the usual place of loading, but was 
prevented by excepted perils from arriving there till after considerable 
delay. The charterer did not throw np the charter, but sued the shipowner 
for its breach ; the shipowner pleaded excepted perils. IleJdy that the 
transit to the place of loading was part of the voyage ; that the excepted 
perils applied to it, and that the charterer could not succeed {g). 

Case 3. — A ship was chartered to go to X. and there load and proceed 
on Z., certain perils being excepted; "should the ship not be arrived at X. 
free of pratique and ready to load on or before December 15, charterers to 

" (6) Jackson v. Union Marine Insurance Co. (1874), L. R 10 C. P. 125; 
Brett, L.J., in Nelson v. Dahl (1879), 12 Ch. D., pp. 581-584; Mc Andrew v. 
Adams (1834), 1 Bing. N. C. 29. See also Barker y. JfcAndreu) (1865), 18 
C. B., N.S. 759 ; Harrison v. Qarthome (1872), 26 L. T., N.S. 508. 

(c) Hvdton v. HiU (1874), 43 L. J. C. P. 273 ; Bruce v. NicdopoOo (1856), 11 
Ezch. 129. 

(d) Smith V. DaH ^ Son (1884), 14 Q. B. D. 105; Rarrison v. Garthome, 
vide supra. Cf. The Glenfrum (1885), 10 P. D. 103 ; on the relation of excepted 
perils to implied undertakings. 

(tf) On the meaning of " forthwith," see also Roberts r. Brett (1865), 11 H. L. C. 
337. 

(/) Hudson y. Hill (1874), vide supra. The ship made her outward voyage 
by Rio, which ordinarily wonld be a breach entitling charterer to throw up 
the charter (^Mc Andrew v. Adams (1834), 1 Bing. N. C. 29), but was allowed 
by a special clause in the charter. The findings of the jury were contradictory 
and unsatisfactory, and, if the sugar season was over, it is difficult to reconcile 
some remarks of Brett, J., with the present law. If the jury had found com- 
mercial frusta tioD, the charterers could have thrown up the charter, but the 
shipowner would have been protected from an action by the exceptions. 

(g) Barker v. McAndrew (1865), 18 C. B., N.S. 759. Willes, J., in his judg- 
ment distinguishes Crow v. Falk (1846), 8 Q. B. 467, and Valente v. Gibhs (1859), 
6 C. B., N.S. 270, as cases where there was no preliminary voyage, and the 
delay therefore arose before the ^ voyage " began ; but some dicta of Cock- 
bum, C.J., in the latter case seem to go too far in the present state of the 
authorities. In The Carron Park (1890), 15 P. D. 203, Sir J. Hannen followed 
Barker v. McAndrew^ and declined to follow Crow v. Falk. 
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have the option of cancelling charter." Through excepted perils the ship 
was not free of pratiqtie and ready to load on December 15ih. Held, that 
the clause as to excepted perils did not apply to the cancelling clause, aud 
that the charterers could therefore throw up the charter {h\ 

Note. — The port to which the ship is to proceed may be named 
in the charter, in which case the ship is bound to go there, 
tisTially protected by tlie clause ** or as near as she can safely 
get ; " or it may be left to the charterer to name, being " a port 
as ordered" — ^the shipowner being sometimes protected by its 
description as a '* safe port." 



Article 34. — " To proceed to a safe Port' 

A ** safe port " means not only a port naturally safe, or a 
port into which the vessel can go safely as a laden ship, 
without danger from physical causes (i), but also one into 
which she and her cargo can go without danger from 
political causes (i). 

The port must not only be safe when the ship is ordered 
to it, but also safe when the ship arrives at it (I), If the port 
is not safe at the time of order, the shipowner may refuse to 
start for it (m) ; if it becomes unsafe before arrival there, he 
may require another port to be named (I), 

Case. — A German vessel was chartered to proceed to Y., ** where she 
shall receive orders from charterer's agent within three days of arrival to 
proceed to any one safe port in Great Britain or on the Continent between 
Havre and Hamburg " ; at Y. the ship was ordered to Dunkirk, then a safe 
port ; before reaching Dunkirk war broke out Ix^tween France and Germany, 
rendering it unsafe for the ship to enter Dunkirk ; she therefore proceeded 
to Dover. Held, that the shipowner was entitleil to call upon the charterer 
at Dover to name a safe port for delivery, aud, failing his doing so, was 
entitled to full freight at Dover (7). 



Article 35. — " To proceed to a Port as ordered,^' 

Where a ship is chartered to proceed to a " port as 
ordered," the master is bound to wait a reasonable time for 



(A) Smith V. Dart (1884), U Q. B. D. 105. 
(0 The Alhmnbra (1881), 6 P. D. 68. See also article 37. 
{k) The Teutonia (1872), L. R. 4 P. C. 171, at pp. 181, 182 ; Ogden v. Graham 
(1861), 1 B. & S. 773. 

(/) 77m? Teutonia, vide sntpra. 
(wi) T/ie AUiambra, vide supra. 

O 
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snch orders, but need not, in the absence of express stipu- 
lation, communicate with the charterers. If he receives no 
orders within a time commercially reasonable, he may 
either proceed to such a place as a prudent man would 
think most to the charterer's advantage, or may throw up 
the charter (w). 

NcU, — ^In practice the master always does inform the char- 
terers of his arrival, and there is usually an express stipulation 
to that effect in the charter : e,g,^ '* to call at Y. for orders to 
be forwarded within forty-eight hours after notice of her arrival 
has been given to and received by charterer's agents in London 
or lay-days to count." 

G<Me. — A ship was chartered to procet^d to X. and there load timber ^ to 
a coal port or a good and safe port on the Firth of Forth, or to London, or 
to a good and safe port on the east coast of Great Britain as ordered at Y." 
She loaded at X. and proceeded to Y. for orders ; she received no orders 
there, so, after waiting a reasonable time, proceeded to Leith, *' a good and 
safe port on the Firth of Forth," and then discharged. Eddy that in the 
absence of orders the master was justified in proceeding after a reasonable 
time, and was not bound to communicate with the diarterers; that in 
such a case he should [might ?] go to the place to which he thought it 
would be most to the advantage of the charterer to go (o). 



Article 36. — " So near as she can safely get^ 

A ship chartered to load or unload at a named port or 
dock, " or so near as she can safely get," if prevented on her 
arrival from reaching the place of loading or unloading, is 
bound to wait a reasonable time before adopting the alter- 
native place of loading or discharge, if by so waiting she can 
get to the port or dock named for loading or unloading {p). 

This reasonable timer Vill be fixed by commercial con- 
siderations, and by the nature of the voyage in which the 

(n) Sieoeking t. Maas (1856), 6 E. & B. 670; Wooiley v. Seddelim (1843), 
6 M. & G. 316 ; Roe v. Hackett (1844), 12 M. & W. 724. 

(a) Smeliing v. Maas^ vide supra. Lord Campbeirs remarks in this case seem 
inconsistent with Roe v. Hackett, vide suproy where charterer's failure to name a 
port was held to justify the shipowners in not proceeding ; but there the port to 
be named wa^ the port of loading ; in this case, the port of discharging, and all 
it was necessary to decide was that the shipowner was not liable to an action for 
proceeding without orders. I have, however, altered I/)rd Campbeirs *< should ** to 
•* may,'* to cover the two cases. 

(/)) DaJil V. Nelson (1881), L. R. 6 App. C. 38. ^ 
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ship is engaged (y). Thus in tidal rivers or harbours she is 
usually bound to wait till ordinary spring tides (r) ; in ice- 
bound rivers or seas, till the ice melts («) ; in case of delay 
by fulness of docks, a time reasonable from a commercial 
point of view {t). 

If wholly unexpected circumstances, such as a war, or a 
blockade intervene, the clause will not protect the master in 
delivering at the nearest safe port and claiming his freight, 
though such a course may be a reasonable one for him to 
take (u). 

Case 1. — A ship was chartered to proceed "to the Z. Dock?, or so near 
thereto as she can safely get." She reached the dock gates on Angast 4 ; 
but the docks were quite full, though application had been made on the 
ship's behalf on July 16, and at least five weeks would elapse before the 
ship could be discharg;ed. Ileldy that the shipowner was bound to wait a 
reasonable time to go into the docks, but that if he could only go in by 
waiting an unreasonable time, he was entitled to call upon the charterer to 
take delivery outside the dock gates at charterer's expense. EM^ also, 
that the delay required to enter the docks in this case was unreason- 
able (0. 

Com 2.— a ship was chartered to proceed to a berth within certain limits 
in the port of Plymouth or '* so near as she could safely get." She could 
not at neap tides get to the berth named, but could at spring tides. She 
arrived at neap tides. Held, that she must wait till spring tides ; the delay 
by tides in a tidal harbour being in the ordinary and regular course of 
navigation (v). 
Ccue 3. — Ship chartered, " to Galatz, or so near thereto as she should safely 

(q) Per Lord Blackburn, 6 App. C. p. 54 : •< What would be the effect on the 
object of the contract, and the damage to each party caused by the delay.'* Per 
Brett, L.J., 12 Ch. D. p. 593 : " Notice must be taken of what the particular 
adventure in each case is." 

(r) Parker v. Wifdow (1857), 7 E. & B. 942; Bastifell v. Lhyd 0862^ 
1 H. & C. 388. SchUiszi t. Derry (1855), 4 E. & B. 873. Cf. The Curfew 
(1891), P. 131. •' 

(s) Schilizzi v. Derry, vide supra, at p. 886 ; Metcalfe v. Britannia Iron Works 
(1877), 2 Q. B. D. 423 ; and see per Brett, L.5., 12 Ch. D. at p. 593. 
(0 Dahl V. Nelson (1881), 6 App. C. 38. 

(m) Castel Latta v. Trechmann (1884), 1 C. & E. 276. But . this is now 
frequently provided for by express clauses. See note, p. 81. But if there is no 
prospect of the removal of the obstacle within a reasonable time, the master or 
shipowner can throw up the contract; Oeipel v. Smith (1872), L. R. 7 Q. B. 404. 
In that case he will still have the duty of providing for the cargo in the wav 
most beneficial to its owner (see Articles 95, 101), and he will be entitled to 
recover any expenses incurred in so doing: Cargo ex Argos (1873), L. R. 5 P. C. 
134, and Articles 101, 138, post. It docs not, of course, follow that the nearest 
safe port, though possibly the most convenient to the shipowner, is the port most 
beneficial to the cargo-owner. 

(v) Parker v. Winlow (1857), 7 E. & B. 942. See also Bastifell v Llotjd 
(1862), 1 H. & C. 388. Per BramwcU, B., " it would be different if there wew 
only one or two tides in the year." 

o 2 
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pet." She reached the mouth of the Danube, ninety-five miles from O., on 
November 5, but there was not then enough water to ena*>le her to cr^ss 
the bar : she remained there till December 11, when the anchorage was no 
longer safe, and she accordiofily proceeded to Odessa, the nearest safe porf. 
There was water enough on the bar on January 7. Heldy there bad beeii 
no t)erformance of the charter; the rising of the Danube at the beginning 
of the year being a well-known incident in Danube navigation, the maft' r 
was bound to wait. The vessel was bound to get within the ambit of 
the port before discharging, though she might not reach the actual 
harbour (a;). 

Case 4.— Charter " to Taganrog, or so near as she could safely get and 
deliver the cargo afloat." On arriving at Kertch, three hundred miles by 
sea, seven hundred by land, from T., the ship was prevented by ice from 
entering the Sea of Azof. She claimed under the clause to deliver at 
Kertch. EelJ, this was not a delivery under the charter, the obstruction 
being only temporary, and such as must be incident in every voyage to a 
frozen sea (y). 

Case 6.— Charter " to Taganrog, or so near as she may safely get." 
Owing to Turkish blockade the ship was unable to reach T., and accord- 
ingly proceeded to Constantinople, the nearest safe port, and claimed to 
deliver her cargo there. Held^ not a delivery under the charter, the clause 
being intended to meet the case of the ship not being able absolutely to get 
to the very place or dock stipulated, bat not enabling the vessel to go to 
any port, to which under the circumstances it is a reasonable course for the 
master to go (2). 

Note. — The question of the disposition of the cargo on bills of 
lading or charters, where the vessel is prevented from reaching 
her port of destination, is now often dealt with by clauses of 
this kind : — *' In case of the blockade or interdict of the port of 
destination, or if without snch blockade or interdict the enter- 
ing of the port of discharge should be considered unsafe by 
reason of war, infectious disorder, quarantine, disturbances, ice, 
or from any other cause, the master to have the option of land- 
ing the goods at any other port he may consider safe, at shipper's 
risk and expense, when the ship's responsibility shall cease ; " 
or : — " when the navigation of the continental ports is obstructed 
by ice, the goods to be landed at the nearest available port at 
the risk and expense of the consignor, such delivery being con- 
sidered final," or : — 

** Should hostilities render it unsafe for the steamer or her 
cargo to proceed to the port of destination, she has liberty to 
discharge her cargo at any near available port, and there end 
her voyage, giving shippers due notice of such fact." 

This power is sometimes given the master " in case of appre- 
hension of such prevention, or in case of war or hostilities ren- 
dering the further prosecution of the voyage in the opinion of 
the master or owners unsafe." Without such clauses as these, 

(x) SchiVuzi Y. Derry (1855), 4 E. & B. 873. Lord Campbell, p. 886, com- 
pared detention by insufficient water to detention by ice. 

(y) Metcalfe v. Britannia Iron Works (C.A.) (1877), 2 Q. B. D. 423. 

(*) Cartel r. Trechmann (1884), 1 C. & E. 276 (Stephen, J.), see note (m), ante. 
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fhough the master might delay or deviate to avoid danger, he 
C5ould not land the goods or give up the intention of proceeding 
to the original port of destination, at any rate till such delay 
had ensued as to defeat the commercial purpose of the adven- 
ture ; semble, even then he would not be entitled to freight ; 
though he might be entitled to the expenses of delivery. (See 
Articles 138, 139, 143.) 



Article 37.—" Safely r 

" Safely " means " safely as a laden ship " (a). The ship is 
not therefore bound to load part of her cargo in the port, and 
then take on board outside the port the part of the cargo 
she could not safely load in port (6). Neither is she bound 
to unload before reaching the port, to enable herself to 
proceed to a port she could not reach in safety at her laden 
draught of water (c). 

Case 1. — A ship was chartered '* to a safe port as ordered, or as near 
thereto as she can safely get, and always lay and discharge afloat." The 
ship was ordered to Lowestoft, where the vessel could not " lie always 
afloat," without previously discharging some of her cargo outside the ix)rt. 
Jleld^ that the shipow ner was not bound to go to such a poit, but only 
to one where the vessel in her laden draught of water could always lie 
afloat safely (d). 

Case 2. — A ship was chartered to X., "or so near thereto as she can 
safely get." X. is a bar-harbour ; the ship was loaded inside the bar as 
deep as the water on the bar would allow, and the charterer then required 
her to complete her loading at her own exi)en8e outside the bar. Behi, 
that the ship was not required by the charter to do so, for she could not 
be said to '' safely get " to a place from which she could not safely <:et 
away with a full cargo, and her going inside the bar was therefore only 
for the charterer's accommodation. According to the terms of the charter, 
she need not have crossed the bar at all (e). 



(a) Shield r. Wilkins (1850), 5 Ex. 304. 

(6) The AlKambra (1881), 6 P. D. 68 (C.A.). Shield v. WUkins (1850), 5 Ex. 
304. See also Hayton v. Irwin (1879), 5 C. P. D. 130 (C.A.). 

(c) Shield V. Wilkins, vide supra. 

(d) The Alhambra, vide supra. 

(e) Sliield v. WUkitiSy vide supra. If she had not crossed the bar, the charterer 
must have borne the expense of loading outside by lighters : Trindade y. Levy 
(I860), 2 F. & F. 441 ; but if, having gone inside, she had loaded a full cargo, 
and been obliged to unload to get out, she must have paid the expense of loading 
outside, and must carry the full cargo to earn her freight. General Steam 
Navigation Co. v. Slipper (1862), 11 C. B., N.S. 493. Where |a vessel chartered 
to load always afloat in a dock could do so, but could not leave the dock except at 
spring tides: — Htldy that she was bound to load in the dock and wait for spring 
tides, and Was not entitled to go to another dock when partly loaded and require 
the chartcrei-s to lighter her cargo to her. The Curfew (1891), P. 131. 
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Case 3. — A ship was chartered to proceed " to a safe port, or as near 
tliereto as she can safely get, and deliver same ... to discharge as cus- 
tomary with all possible dispatch, cargo to be taken from alongside ship at 
merchant's risk and expense.** She was ordered to Z., but could get no 
nearer than Y. The shipowner claimed to deliyer enough at Y.,to lighten 
his vessel, at charterer's expense ; the charterer set up a custom at the port 
of Z. that the ship must get to Z. at her own expense. Held^ that the 
custom was inconsistent with the contract, and the charterer must pay the 
ex|^ense of lightening ( /). 

Note 1. — At all times of the Tide and always afloat, — This clause 
will relieve the ship of the duty of waiting in a tidal river or 
harbour, till the tide serve her to proceed to the dock or wharf 
where she is to discharge : under it the charterer will be re- 
quired to name a loading or discharging berth, where she can 
lie " always afloat at all times of the tide." 

Case. — A ship was chartered to Z., '' or so near thereto as she may safely 
get, at all times of tide and always afloat" She arrived at Y., on Sep- 
ti^mber 5, but the tides would not allow her to proceed to Z. '* always 
afloat," till September 9. Held, that the vessel had '* arrived at Z.," for 
purposes of demurrage, on September 5 (g). If chartered '* to load always 
afloat^ and she is ordered to a berth where she can he always afloat, but 
which she can only get to and from at certain times of tides, she is 
bound to wait for suitable tides (h). 

Note 2. — A dock as ordered on arriving^ if sufficient Water. 

Case. — A ship was chartered to proceed to Z. to discharge in " a dock as 
ordered on arriving, if suflicient water, or so near thereto as she may safely 
get, always afloat.*' On arriving at Z. she was ordered to the G. dock, hut 
there was not for four weeks sufficient water in the G. dock. IIM, that 
there must "be sufficient water" in the dock, when the order is given, 
and that, if there is not, the ship is not bound to discharge in the dock 
named (i). 

Note 3. — If the above statement of the law is correct, the 
Scotch case of HUlstrom v. CHbson (k), and the dicta following it 



(/) Hayton t. Irwin (1879), 5 C. P. D. 130. There was no express decision 
that the ship was bound to proceed to Z. after lightening. It is submitted that 
she was not, if Y. was outside the port of Z. {The Alhamhra (1881), 6 P. D. 
68), and if Y. was in the port of Z. the lay-days would begin to count from 
her readiness to unload at Y., in the absence of any custom of the port. Nielsen 
v. Wait (1885), 16 Q. B. D. 67. 

(g) Hordey t. Price (1882), 11 Q. B. D. 244. Without the clause "at all 
times of the tide," the ship must have waited at her own expense till the 9th : 
Parker v. Winlow (1857), 7 E. & B. 942. 

(A) The Curfew (1891), P. 131 : see note {e\ ante, 

(0 Alien V. Coltart (1883), 11 Q. B. D. 782. 

(^) (1870), 8 Sc. Sess. C, 3rd Ser. 463. This case must be compared with 
Dickinson y. Martini (1874), 1 Sc. Sess. Cases, 4th Ser. 1185, where, the master 
having lightened at Greenock, the time so spent was counted in the lay-days, 
though the Court recognized the authority of Jlillstixtm y. Gibstnj as binding the 
master to proceed to Glasgow after lightening. 
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f 

in the English cases of (Jap^per v. WaUace {l) and Nielsen v. 
Wait (m) cannot be accepted as sonnd law. 

In HilUtrom v. CHhson^ a ship was chartered abroad to take 
" a full cargo to a safe port in the United Kingdom, or so near 
thereunto as she may safely get, and lay afloat at all times of 
the tide and deliver the same "... [here the printed words 
" according to the custom of the port were struck out] .... 
** and so end the voyage." The ship was ordered to Glasgow, 
and arrived at '* the Tail of the bank," an open roadstead off 
Greenock, 22 miles from Glasgow. The ship then drew 18 feet 
of water ; low water at Glasgow giving 16^ feet. The master 
claimed to deliver at " the Tail," but the charterers required him 
to lighten one-fifth of the cargo into lighters at their expense, 
and then proceed to Glasgow, this being the custom of the port 
of Glasgow. The master lightened and proceeded to G., but 
aUeged that his lay-days began from his arrival at ** the Tail," 
and claimed demurrage accordingly. The charterers alleged 
that the lay-days began on the ship's arrival at G. 

The Court of Session, Lord Deas dissenting, held that the 
master was bound to construe the document reasonably, and 
therefore, if a lightening of only one-fifth of the cargo would 
enable him to proceed to the named port, it was reasonable that 
he should do so, and he was bound to do so. It is difficult to 
see why, if this decision is correct, the ship should not be re- 
quired to bear the expense of unloading necessary to enable her 
to fulfil her voyage. 

But, in the case of The Alhambra (n), almost similar facts arose 
from a different point of view. In HilUtrom v. CKbson tho 
master had proceeded to the port named, one which he could 
not enter with a full cargo, but had stopped when he could 
proceed no further without lightening, alleging that that was 
" as near as he could safely get," though a custom was asserted 
to lighten in order to ** safely get further." In The Alhambra^ 
with a similar port, and a similar custom alleged, the master 
refused to go there at all, asserting that it was not a safe port. 
The charterers sued him for breach of contract, and Sir B. Philli- 
more decided in their favour, but the Court of Appeal reversed 
his decision. Brett, L. J., said : " The case of Shield v. Wilhins (o) 
seems to me to be authority precisely in point as to the prin- 
ciples of this decii«ion. I will say nothing about HilUtrom v. 
CHbson. I will reserve my view of how far one is bound to 
follow that case, until the point which was decided in it arises. 
It does not seem to be applicable to the present case." But he 
also said : '' The condition on which the ship was entitled to go 
into this port was as fully loaded, and she was not bound to 

(0 (1880), 5 Q. B. D. 163. 

(m) (1885), 14 Q. B. D. 516. (Pollock, B.) 

(n) (1881), 6 P. D. 68. 

(o) (1850), 5 Ex. 304. 
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unload before she got into that port." If this is good law, 
Hilhtrom v. Gibson is clearly bad ; the only point of difference 
between the two cases is that in the Scotch case about a fifth of 
the cargo had to be unloaded, in the English case more than a 
third. But none of the Court of Appeal lay stress, as some 
other cases do (p) on the amount of lightening All of them 
carefully define a " safe port " as a port into which the vessel 
can get fully loaded and not lightened, and reject the alleged 
custom to lighten outside the port. 

If so, Glasgow, under the facts of Hillstrom v. Qihson^ was not 
" a safe port " ; the ship was either not bound to go there at all, 
or only as near as she could get safely as a loaded ship ; %.e,y to 
"the Tail," and there discharge. Her lay-days would begin 
from her arrival at her legal discharging berth, and the master's 
claim for demurrage was justified. 

From this point of view, Brett, L. J.'s, remark that Hilhtrom v. 
Gibson had nothing to do with it, must be ascribed to a wish to 
put on one side the Scotch decision without disrespect to the 
important Scotch Court. The Court of Appeal expressly approve 
Shield V. Wilkins (q) which is the converse ca&e of loading at 
a port where a fall cargo cannot be loaded. In such a case a 
ship can either : (1) load her full cargo outside the bar, if such 
a loading berth is safe ; (2) refuse to load at all, if a loading 
berth outside the bar is unsafe ; (3) go in, and load such a cargo 
as she can cross the bar with, and no more, without being com- 
pelled to complete her loading outside the bar. 

If Hillstrom v. Gibson is bad law in England, some of the dicta 
in Capper v. Wallace (r), which ai-e avowedly based on it, cannot 
be supported. There a ship was chartered to take a full cargo 
to " a^safe port, or so near thereto as she could safely get." The 
port named was Z., which was approached by a canal, and the 
vessel as loaded drew too much water to enter the canal. She 
proceeded to its mouth, and proposed to discharge there; the 
charterers required her to deliver at Z., as the master had signed 
bills of lading for that port. The ship took out nearly half her 
cargo, and then proceeded to Z. ; the charterers paid the lighter- 
age of the discharged cargo, but declined to pay the extra ex- 
pense of proceeding beyond the mouth of the canal, which the 
owner claimed. The Court (Lush and Manisty, JJ.) held that 
they were liable on the ground that the quantity by which the 
ship was to be lightened was more than could reasonably be 
asked of the shipowner, and that, as the charterers had made no 
arrangements for receiving cargo at the mouth of the canal, the 
master was justified in considering the voyage at an end at the 
inouth of the canal. The judges went on to say («), basing 

(p) Vide post, note (u). 

iq) (1850), 5 ilx. 304; but cf. The Curfew (1891), P. 131. 

\r) (1880), 5 Q. B. D. 163. 

(\s) th. at J). \M. 
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their remarks on Hilhtrom v. CHhaont '* It cannot be laid down as 
an inflexible rule that when a ship has got as near the port as 
she can get, and the only impediment to proceeding further is 
overdraught, the master is, under all circumstances, to consider 
the voyage at an end. He is bound to use all reasonable means 
to reach the port .... The overdraught may be such, and the 
cargo so easily dealt with, that the surplus may be removed . . . 
without exposing the ship to any risk or the owner to any pre- 
judice, and in such a case, if the consignee is at hand to receive 
the surplus cargo, vfe are of opinion that it would he the duty of 
the master to lighten the ship and proceed to the port. This is the 
principle laid down by the Court of Session in Hilhtrom v, 
Gib^anr 

It is sufficient to compare this with the judgment of the Court 
of Appeal in The Alhambra, in the following year : " The condi- 
tion in which the ship was entitled to go into the port was as 
fully loaded, and she was not hound to unload hefore she got into 
that port" to shew that the dictum in Caj^er v. Wallace cannot 
be treated as law. Hayton v. Irwin (t) only decides that, if the 
ship is willing to lighten and proceed, the charterer must take 
the cargo and pay tbe expeuse of lightening ; it does not decide 
tliat the ship is bound to proceed. 

The distinction between lightening for better navigation and 
lightening for discharge of cargo in pursuance of the contract, 
the jury having to decide the point, has been suggested in other 
cases (u). In all these, the ship had entered the port before 
being required to lighten, and the question was one of calcula- 
tion of demurrage. But, in Nielsen v. Wait, Pollock, B., went 
further, and said : '* Assuming Hillstrom v. Gibson to be correct, 
and to be properly applicable to a case like the present, it does 
not, in my judgment, affect the question whether the position of 
the place where the lightening takes place is without or within 
the ambit of the particular port. The point to bear in mind is, 
what was the substantial character of the act ? Was it a part 
discharge in the ordinary acceptation of those words, or was it a 
discharge made solely with the view of lightening the ship ? " 
The Alhamhra had not been cited, yet that case had clearly 
decided that the shipowner was not bound to lighten outside 
the port. 

Even if, therefore, the distinction between lightening and 
discharging exists within the port, it is clear that Hillstrom v. 
Gibson (1870), followed by dicta in the Scotch case of Dickinson 



(0 (1879), 5 C. P. D. 130 (C.A.). 

(«) Caffarini y. Walker (1876), Irish Rep. 10 C. L. 250 ; Mcintosh v. Sinclair 
(1877), Irish Rep. 11 C. L. 456, at p. 463; Nielsen v. Wait (1885), 14 Q. B. D. 
516, at p. 523. In Brcreton y. Chapman (1831), 7 Bing. 559, cited with approval 
by Pollock, B., in Nielsen v. Wait, it is not stated whether the place of lightening 
was within or without the port, and the judges say nothing about the majiter'«» 
duty to lighten. 
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V. Martini (1874) and the English oases of Capper v. Wallace 
(1880), and Nielsen v. Wait (1886), is the only authority for the 
master's duty to lighten outside the port. The Court of Appeal 
affirmed Nieleen v. Wait, but on an entirely different ground, 
the existence of a local custom within the port (v). And it is 
submitted that Hilhtrom v. CHbeon, and the dicta referred to, 
cannot, in the face of The Alhambra (1881), be considered good 
law in England. 



Article 38. — Loading tmder a Charter. — DtUy of Shipowner. 

At the port of loading the shipowner's right under a 
charter to require a cargo, and the charter's duty to furnish 
a cargo, will begin when : — 

(1) The ship is at the place where the carrying voyage 

is to begin. (Article 39.) 

(2) The ship is ready to load. (Article 40.) 

(3) The charterer has notice of the above facts. 

(Article 41.) 

When these conditions are fulfilled the lay-days, or days 
allowed the ship for loading, begin (x). 



Article 39. — The place where the carrying voyage is to begin. 

The place where the carrying voyage is to begin will 
depend on the terms of the charter. 

1. If it is " to proceed to the port of X. and there load," 
the ship must proceed to the usual place of loading in that 
port (y). 

Where there are several usual places of loading, the 
charterer, not the owner, is entitled to decide which the 
ship shall load at, and has a reasonable time allowed for 

(r) (1885), 16 Q. B. D. 67. 

(x) See the general statement of the law hj Brett, L.J., in Neiaon y. J)ahl 
(1879), 12 Ch. D. 580-585. 

(y) Nelson v. Dahl, 12 Ch. D. 582, per Brett, L.J. ; BrereUm ▼. Chapman (1831), 
7 Bing. 559 ; Kdl v. Anderson (1842), 10 M. & W. 498 ; Canio ex Argoa (1873), 
L. K. 5 P. C, at p. 160. Laoww v. DoncUdeon (1874), 1 Sc Sess. Cases, 4th Ser. 
912. 
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arriving at that decision ; but lie must choose a berth that 
is free, or likely to be free in a reasonable time (z). If 
the owner, without waiting a reasonable time for the decision 
of the charterer, has already proceeded by his own choice to 
one, he must bear the expense of proceeding to another, if 
ordered by the charterer (a). 

If within the port there is a custom to require the lotuiing 
or unloading to take place at vcudous parts of the port, the 
shipowner must, in the absence of special clauses, comply 
with the custom. The commencement and mode of calcu- 
lation of the lay-days will depend on the custom of each 
particular port (&), but in the absence of any custom will 
commence on the ship's arrival at the first place in the port 
where such vessels usually load or unload, and will include 
the time spent in moving the ship to other usual places of 
loading or discharge (c). 

2, If the charter runs " to proceed to a (named) dock, 
and there load," or " to a dock as ordered on arrival," in the 
absence of any special custom to the contrary (d), the ship 
will have fulfilled her obligations when she gets into the 
dock, though she may not reach that part of the dock where 
she is to load (or discharge) for some time afterwards {e). 

She must wait a time commercially reasonable to get 
into the dock, and her lay-days do not commence till she 
gets in (/). 

(z) Per Bowen, L.J., in Tharsia Co, y. Morel (1891), 2 Q. B., at p. 652. Cf. 
Jaques v. Wilson (1890), 7 T. L. R. 119. 

(o) The Felix (1868), 2 L. R. Adm. 273. Farhr ▼. Winlow (1857), 7 E. & B. 
942. 

(6) NieUen v. WaU (1885), 16 Q. B. D. 67. 

(c) Cqffarim r. Walker (1876), Ir. Rep. 10 C. L. 250 ; Mcintosh v. Sindair 
(1877), Ir. Rep. 11 C. L. 456 ; Ifieisen r. Wait, vide suprOj et per Pollock, B., 
14 Q. B. D. 523. Bremner v. Burrell (1877), 4 Sc. Sess. Cases, 4th Ser. 934. 
See Articles 129, 130, on Demurrage, po^^ Where the ship is to load at *'one 
of the asual places of loading," it will be a question for the jury what trans- 
actions amount to a *' loading at a usual place," and the charterer will be liable 
for the extra expense of loading at other places after the first **" usual place." 
Brown t. Johnson (1842), Car. & M. 440. 

(d) &8. Norden v. Bempsey (1876), 1 C. P. D. 654. 

(e) Tapscott r. Balfour (1872), L. R. 8 C. P. 46 approved, and Davies v. 
McVeagh (1879), (C.A.) 4 Ex. D. 265 explained, in Tharsia Co, v. Morel (1891), 
2 Q. B. 647; Randall v. Lynch (1810), 2 Camp. 352; Brown v. Johnson (1842), 
10 M. & W. 331. 

(/) DMU V. Ndaon (1881), 6 App. Cas. 38. Tharsis Co, v. Morel (1891), cu/a 
supra. 
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3. If the charter is " to proceed to a particular place in 
the dock," or to a named quay or wharf, or ** to a berth as 
ordered," the ship must proceed to that particular place {g), 
and must wait a time commercially reasonable in order to 
do so, her lay-days not counting till her arrival (A). 

4. If the charterer will not name a wharf or dock, where 
none is named in the charter, and there is more than one in 
the port, he will be liable for any damages occasioned by 
the delay (t), but he is not bound to name one that can be 
reached immediately (i). 

Note 1. — ^" To froceed to a ready quay herth^ as ordered by char- 
terer" — Under this clause, the charterers were held bound to 
name, on the ship's arrival, a berth then ready for her to load 
in, and were liable for any damages caused by their delay (2). 

Note 2. — The decision of the C. A. in Tharsis Co. v. Morel (m) 
renders it possible to determine the conflict between the two 
lines of cases of which Tapscott v. Balfour (n) and Murphy v. 
Coffin (o) are the best type on the one hand, and Aahcroft v. 
Crow Colliery Co, (p) and Davies v. McVeagh (q) on the other. 
The question in dispute was whether, when a ship was chartered 
to load or discharge at a particular berth, and was in the port 
ready to proceed to that berth, but was prevented by being 
unable to reach the berth through no fault of her own, the loss 
occasioned by the delay was to fall on the shipowner or on the 
charterer. The C. A. in Tharsis Co, v. Morel (m) have now 
determined, having the conflicting cases before them, that the 
lay-days do Dot begin, whether there is a fixed period for 
loading or discharge, as in Tapscott v. Balfour (n), or a general 
clause, such as '^ with all despatch as customary,'* as in Tharsis 
Co. V. Morel (m), until the ship has reached the place of discharge 

(i7) Tharsis Co. v. Morel (1891), 2 Q. B. 647, Murphy v. Coffin (1883), 
12 Q. B. D. 87 ; Strahan v. Oahriel (1879), cited hj Brett, L.J., at 12 Ch. D. 590 ; 
3 Sc. Sess Cases, 4th Ser. p. 419. 

(A) Parker v. Winlow (1857), 7 E. & B. 942; Bastifdl v. Lloyd (1862), 

1 H. & C. 388. Article 36. Mere arrival in fact will not do ; the ship must be 
rightfully there. Cf. Good v. Isaacs (1892), 2 Q. B. 557. 

(i) Steurart v. Rogerson (1871), L. R. 6 C. P. 424: where, the charter being 
to load at a good and safe whnrf, the charterer refused to name one, and the ship- 
owner recovered as damages the freight he had lost, through his ship's being 
attached by the Court of Admiralty owing to the delay. 

(yfc) Aturpfiy V. Coffin (1883), 12 Q. B. D. 87. Tharsis Co. t. Morel (1891), 

2 Q. B. 647. 

(0 Jlirris V. Marcus Jacobs ^ Co. (1885), 15 Q. B. D. 247. 

(m) (1891), 2 Q. B. 647. 

(n) (1872), L. K. 8 C. P. 46. 

(o) (1883), li Q. B. D. 87. 

(j>) (1874), L. R. 9Q. B. 540. 

(./) (187*.)), 4 Ex. D. 2«3j. 
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named in tlie charter, or selected bv the charterer under any 
option expressed or implied in the charter. After this decision 
it is possible to estimate the binding force of previous conflicting 
decisions with some accuracy. 

1. Tapscott V. Balfour (r\ Strahan v. Gabriel (i) and Murphy 
V. Coffin (t) are good law (u\ 

2. The Garishroohe (»), wnich declined to follow Murphy v. 
Coffin (<). is expressly overruled ; and the Scotch case of DalV 
Orso V. Mason (x) will not be followed in England, and is, it is 
submitted, erroneous (y). 

3. Dames v. McVeagh (z) is to be explained in accordance with 
the view of Brett, L.J., in Nelson v. Vahl (a), as a decision in 
accordance with Tapscott v. Balfour (r\ the charter being treated 
as one to load in the Wellingtcm Dock, and not as one to load 
at the High Level in the W. Dock ; and the dicta of Bramwell, 
L.J., which put the risk of delay in arriving at a berth under 
the latter form of charter on the shipowner and not on the 
charterer, are to be treated as overruled (&). 

4. Ashcroft v. Crow Colliery Co, (c) which Bramwell, L.J., 
in Davies v. McVeagh («) professed to follow, is wrong if it 
holds that lay-days begin before arrival at the place named for 
loading. It may possibly but very unsatisfactorily be explained, 
as by Lord Blackburn (d) and Brett, L.J. (a), as a decision on 
the extent of the charterer's liabilities and not as to the time 
when they began ; but it is submitted that the most satisfactory 
way of dealing with it is to treat it as a decision that where the 
only obstacle to the ship's reaching her berth is the previous 
liabilities of the charterer (»r his agents which would require 
unreasonable waiting, the lay-days begin when the ship is 
ready to proceed there (e). 

5. It is submitted that the decision of Huddlesfon, B., and 
Mathew, J., in Pyman v, Dreyfus (/) is also erroneous. In that 
case under a charter to load at Odessa, the lay-days were treated 
as beginning, not when the ship reached the usual berth at 
Odessa to which she was ordered by the charterers, but when 
she had arrived *' as near as she could safely get " to any usual 

(r) (1872), L. R. 8 C. P. 46. 

Is) (1879), cited by Brett, L.J., at 12 Ch. D. 590. 

(/) (1883) 12 Q. B. D. 87. 

(u) See Tharsis Co. v. Aforcl (1891), 2 Q. B., at pp. 650, 652. 

(r) (1890), 15 P. D. 98. 

(jr) (1876), 3 Sc. Sess. Cas., 4th Ser. 419. 

(y) See Tharsis Co. v. Morel (1891), 2 Q. B., at p. 653. 

Iz) (1879) 4 Ex. D. 265. 

(a) 12 Ch. D. 589. 

(6) See Thfirsis v. Morel (1891), 2 Q. B., at pp. 650, 651. 

(c) (1874) L. R. 9 Q. B. 540. 

((/) In Postlethwaite y. Freeiand (1880), 5 App. Cas., at p. 622. 

(0 Cf. Wrifjht V. New Zealand Co. (1879), 4 Ex. D. 165; TUlett t. Cxrm 
Aron (1886), 2 Timea L R. 675 ; and post, Articles 132, 133, but ^ee Tap-^cott y. 
JJaffimr (h\ L. R. 8 C. P. 46. 

(/) (1889), 24 Q. B. D. 152. 
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loading berth in the port. In other words, the right of the 
charterer to select the usual beith at which the ship was to load 
was conceded (see case, p. 155); but it was held that he must 
do so at his own expense of time, the lay-days being fixed. This 
appears contrary : (1) to DaKL v. Nelson {g\ which decides that 
a ship chartered " to 0., or as near as she can safely get," must 
wait a reasonable time to overcome any temporary obstacle ; 
(2) to TapscoU v. Balfour (h) and Tharsia Co. v. Morel (i\ in 
that it treats the lay-days as commencing when the ship is at 
the disposition of the charterer in the port, and not when it 
reaches the berth to which it is ordered to load. It is submitted 
that the decision is erroneous and should be treated as overruled 
by ThargU Co. v. Morel (t). 

6. The late Scotch case of Stevens v. Macleod ^891), 19 Sc. 
8es8. C. 38, would not, it is submitted, be followea in England. 
There a ship was chartered to load at P. or any usual one 
loading place in the river as ordered on arrival, and load a 
cargo after being berthed in turn. The vessel was ordered to a 
particular loading place, and was loaded in turn of the vessels 
ordered to that place, but vessels ordered to other places were 
loaded before her at their berths, though they had arrived aft^^r 
hor, this being according to the custom of the river. The 
Court of Session held (semhle wrongly and diss. Lord Young,) 
that the lay-da> s should have boKiin when the first turn of the 
ship at any loading place would have anived. It is submitted 
this entirely overlooks the right of the shipper to select his 
loading berth, and the principle of Tapscott v. Balfour (A). 

Generally it seems that the principle of construing a clause to 
load either in a fixed time or in a reasonable or customary time, as 
applicable to the whole stay in the port of loading, and not as only 
commencing on the ship's arrival at the particular place of loading 
specified in or named under the charter, is discountenanced by 
the decision in Tharsis Co. v. Morel (t), on the clanse " with all 
despatch as customary," approving Tapscott v. Balfour (A), a case 
of fixed lay-days, and approved in Good v. Isaacs (k), on the 
clause " as fast as steamer can deliver as customary." 

Case 1. (I). — A ship was chartered to take coals to London, the vessel to 
be delivered in five working days : she entered the port of L. at Gravesend, 
on March 9, but was not allowed to proceed to the Pool, the usual place 
for the discharge of colliers, till March 20. Jltld, that the lay-days were 
to be reckoned from the time of the ship's arrival at the ordinary place of 
discharge, according to the usage of the port of L. fur such vessels (m). 

(g) (1881), 6 App. Cas. 38. 

(A) (1872), L. R. 8 C. P. 46. 

(0 (1891), 2 Q. B. 647. 

l/t) (1892), 2 Q. B. 555. 

(/) As the law as to loading and unloading on this point is identical, with the 
exception that no notice of readiness to unload is required, I have cited cases as to 
unloading in support of these propositions. 

(in) KcU V. Anderson (1842), 10 M. & W. 498. The case of Ford v. CoUsiicorth 



V07A0E BEGINS. 95 

Ca9e 2, — A ship was chartered "to proceed to a port in the Bristol 
Channel, or so near thereto as she may safely ^et at all times of the tide 
and always afloat, eight running days, Sundays excepted, to he allowed the 
merchants, and for loading and discharging the cargo." The steamer was 
ordered to Gloucester, and arrived at Sharpness, within the port of Glou- 
cester, but seventeen miles from the usual basin for discharging grain 
Ciirgoes ; at S. she unloaded sufficient grain to enable her to proceed to the 
basin. The ^shipowner claimed to date his "running days" from com- 
mencing to '^discharge at S. A custom of the port of Gloucester was 
proved, that vessels too heavily laden to proceed be>ond S. were lightened 
at S., and that the times of unloading at S. and G. counted in the lay-days 
but not at the time of proceeding from S. to G. Held, a reasonable custom, 
and not inconsistent with the charter, though, in its absence, the lay-days 
would have run consecutively, Sundays excepted, from commencing to 
discharge at S (n). 

Case 3. — A ship was chartered " to proceed to the port of Newry, or so 
near thereti> as she can always float with safety-— cargo to be delivered 
alongside of the vessel where she can discharge always afloat within reach 
of her tackle," . • . lay-days to begin " from the time when the vessel is 
ready to discharge cargo.*' 

The custom of Newry is : to lighten or discharge the vessel to a draught 
of fourteen feet at the Pool, if necessary, the merchant bearing the expense 
of lighterage, and accepting that part of the cargo as discharged there ; to 
proceed then four miles to the sea-locks at the end of the canal, and there 
lighten, if possible and necessary, to a draught of twelve feet six inch«'S. 
If the ship cannot be lightened to that draught, she finishes her discharge 
at the sea-locks. If she can she proceeds up the canal to the Albert 
Basin at Newry, and there completes her discharge. 1*he jury found that 
the Pool was within both the fiscal and the commercial port of Newry. 
Beldf that the lay-days began when the ship was ready to discharge 
at the Pool, and included the times of transit, to the other discharging 
places (o). 

Ccue 4.— A ship was chartered to proceed to any dock at Z., as ordered 
by charterers, and then load coal in the usual and customary manner. She 
was ordered to the W. docks^ Goal is usually loaded in the W. docks from 
tips, sometimes from lighters. By the dock regulations of Z. no coal agent 
is allowed to have more than three vessels in the dock at the same time. 

The vessel was ready to go into dock on July 3, but the charterer's 
agent having already three vessels in the dock she was not admitted till 
July 11, and could not get under the tips till July 22. Held, that the lay- 
days commenced on July 11, and that the words " load in the usual and 



(1870), L. R. 5 Q. B. 544, is not inconsistent with this. There the charter was to 
proceed to Lima and deliver in the usual and customary manner. The ship pro- 
ceeded to Callao, the usual port of discharge for L., but was prevented from dis- 
charging for seven days by acts of the Qovemment ; and it was held that if there 
had been a time fixed for the discharge it would have began on arrival at the 
usual place of discharge, but that, as there was no fixed time, reasonable diligence 
only was required, and the delay from the time of arrival was not unreasonable 
under the circumstances. In Thiis v. Byers (1876), 1 Q. B. D. 244, where there 
was a fixed time named, the lay-days counted from the arrival at the usual place 
of discharge. See also BrereUm v. Chapman (1831), 7 Bing. 559. 

(n) Nielam v. Wait (1885), 16 Q. B. D. 67 (C.A.), whose decision proceeded on 
different grounds from that of Pollock, B., in the Court below, 14 Q. B. D. 516. 

(o) Mcintosh V. Sinclair (1877), 11 Ir. Rep. C. L. 460. See also Caffarini r. 
Walker (1876), 10 Ir. Rep. C. L. 250. 
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customary manner " referred to the manner and not the place of load- 
ing {p). 

Case 5. — A ship was chartered to proceed to the Mersey, and deliver 
her cargo at any safe berth as ordered on arrival in the dock at Gtirston, 
... to be discharged when berthed with all despatch as customary. Oa 
arrival at the dock a berth was ordered by the harbourmaster, as customary, 
but owing to the crowded state of the dock the vessel did not reach it for 
some time. Held, that the obligation of the charterers did not commence 
till the ve^isel was in berth (</). 

Case 6. — A vessel was chartered to proceed to H., cargo to be discharg'd 
at usual fruit berth, as fast ns steamer can deliver as customary and where 
ordered by charterers. On arrival the ship was ordered to a usual fruit 
berth, and moored there, but without permission of the officials controlling 
the quay, and was ordered away the next morning. Htld, that the 
obligations of the charterers to unload did not commence till the ship was 
in a usual fruit berth as ordered by charterers, and with the assent of the 
harbour authorities (r). 

CcM6 7. — A ship was chartered to discharge cargo at a (named) quay at 
Z. The ship arrived and found the only quay berth occupied by another 
ship. The shipowner offered to discharge across the other ship, if the 
charterer would pay the additional expense. The charterer refused. Held, 
that the lay-days did not begin till the ship was alongside the quay, the 
place named where the voyage was to end (s). 

Case 8. — A ship was chartered to load coals and proceed to Z., and 
deliver the same at one of four named places, ** as ordered by charterer 
. . , forty-eif^ht running hours for loading and discharge." She was 
ordered to discharge at W. wharf, and entered the dock for that purpose ; 
tlie discharging berths at the W. wharf being full, she did not beuin to 
unload till twenty-four hours after entering the dock. Held, that the lay- 
days did not begin till the ship reached the W. wharf (J). 



Article 40. — Readiness to load. 



A ship to be ready to load must be completely ready in 
all her holds, so as to aiford the charterer complete control 
of every portion of the ship available for cargo (w). She 



(p) Tapscott V. Balfour (1872), L. R. 8 C. P. 46. See also ShadfoHh v. Cory 
(1863), 32 L. J. Q. B. 379. In 8S. Nordcn v. Dempsey (1876), 1 C. P. D. 654, a 
custom for timber ships at Liverpool that the lav-days should begin on reaching 
a particular place in the docK, was proved and held binding. 

{q) Tharsis Co, v. Morel (1891), 2 Q. B. 647. 

(r) Good v. Isaacs (1892), 2 Q. B. 557. 

(s) Strahan v. Gabriel (1879), per Brett, L.J., 12 Ch. D. 590. 

(0 Murphy V. Coffin (1883), 12 Q. B. D. 87. 

(?<) Groves, Maclean | Co. v. Volkart (1884), 1 C. & E. 309 ; per Brett, L.J., 
at 12 Ch. D. 583; Oliver y. Ficlden (1849), 4 Ex. 135; Bailey v. D*An^yare 
(183H), 7 A. & E. 919. In practice the ship is considered *' ready to load " though 
stiHeuing b.dlast, or cargo used for stiffening the ship, has yet to be put on board 
her. In Hick v. Tmcdy (1890), 63 L. T. 765 : under a clause " Charterers have 
option of cancelling if ship is not ready to receive cargo by December 12," it wns 
held suHicient that the ship herself should be ready to receive cargo though she 
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must also in the absence of special stipulation have obtained 
all papers and permits necessary for loading. 

Case, — A ship was chartered with a power to the charterer to caucel the 
charter if the snip were not ready to load on or hefore May 31. On that 
day she ^ad only discharged two of her holds, and was not completely di&- 
cb.>ir^ed till the middle of the next day. Edd^ the charterers were entitled 
to cancel (v). 



Article 41. — Notice to Charterers of readiness to had. 

The shipowner must give notice to the charterers of the 
ship's readiness to load her cargo at the place agreed on in 
the charter («). 

Case 1, — A ship was chai-tered to proceed direct to the S, dock, and 
there load in the usual and customary manner. In an action by ship- 
owner against charterer for not loading, the latter pleaded that, by reason 
of want of notice of the bhip's arrival at the S. dock and her readiness to 
loa<), the charterers were unable to load her. EM, a good defence, if 
proved (y). 

Case 2. — A ship was chartered to proceed to A., and there load ; she 
arrived at A. with a cargo on owner's account. Her arrival was entered 
at the Custom House, but no notice was given to the charterer of her 
readiness to load homeward cargo. EM^ tjue charterer was not liable for 
failing to provide a cargo (z). 



Article 42. — Duty of Charterers to furnish Cargo. 

In the absence of express stipulations qualifying it (a), 
the duty of the charterer to furnish a cargo according to 
the charter is absolute. The charterer therefore will not be 



was not in a loading berth.*' But for the calcalation of lay days, it seems that 
there is no difference between ** ready to load,*' and ^* ready m berth to load/* and 
it has been so held in an unreported case. 

(j?) Stanton v. Austin (1872), 7 L, R. C. P. 651 ; Fairbridge v. Pace (1844), 
1 C. & K. 317. In Gordon r. Fowis ri892), 8 T. L. R. 397, under the clause : 
'* Captains or owners to telegraph advising probable arrival, and at least eight 
clear days' notice shall be given previous to requiring cari^o," it was held that a 
telegram advising ship's departure from last port did not satisfy notice of 
readiness for cargo required. 

(y) Stanton v. Austin, vide supra. 

(z) Fairbridge v. Pace, vide supra. What amount of notice will suffice is 
doubtfal. If the charterers are proved to be otherwise aware of the readiness to 
load, I do not thinlc express notice would be required. No notice is required of 
readiness to discharge. [^Vide post, Art. 124.] 

(a) See note, p. 99. 
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relieved from his express contract to load in a fixed time, 
or from his implied contract to load in a reasonable time, by 
anything preventing him from bringing a full and complete 
cargo to the place of loading (6). 

''The usual despatch in loading" means the usual despatch 
of a person who has at the place of loading a cargo ready 
for loading (c). The exceptions in a charter do not usually 
apply to protect the charterer who has failed to load, till the 
joint operation of loading is ready to begin, ship and cargo 
being reewly at the place of loading {d). Thus, in the absence 
of express exceptions, the charterer will not be excused 
from loading by: — (I.) causes preventing a cargo being 
obtained, as strikes (e), bankruptcy of merchants supplying 
the cargo (e), or non-existence of such cargo (/), or: — 
(II.) causes preventing a cargo when obtained from beiug 
transmitted to the port of loading, as ice {g), bad weather (A), 
railway delays (t), or Government orders (i). 

The charterer may be released from such a contract by : 
I. Express exceptions, the perils excepted being proved 
not merely to exist, but also to directly prevent the loading 
of the ship (Z). 

(6) Lord Selborne in CoterdiU y. Grant (1884), 9 App. C. at pp. 475-6; 
Lord Blackburn in Postlethwaiie r, Freeland (1880), 5 App. C. at p. 619. 
As this duty derolves on the charterer alone, he does not come within the prin- 
ciple of Ford T. Cotesworthj L. R. 4 Q. B. at pp. 133, 134 ; 5 Q. B. 544 (1870). 
Thux, in Kirk v. Gibbs (1857), 1 H. & N. 810, where a charterer had contracted 
to load a full cargo, and to procure the necessary Government pass for loading : 
Ifeldf no defence that the GoTernment would only grant a pass on condition a full 
cargo was not loaded. So if the duty is on the shipowner alone, as in Hiiis v. 
Sughrue (1846), 15 M. & W. 253. For a similar rule with regard to discharging, 
see fCruuie v. Drynan (1891), 18 Sc. Sess. C. 1110; Granite S.S. Co. v. Ireland 
(1891), 19 Sc. Sess. C. 124. 

(c) Kearon v. Petrson (1861), 7 H. & N. 386. 

Id) Coverdale v. Grant (1884), 9 App. C. 470 ; Kay ▼. rteld (1883), 10 Q. B. D. 
241. 

(0) Per Lord Selborne. 9 App. C. 476 ; Stf^Dhens ▼. Harris, vide sub, 
(J) HilU T. Sughryte (1846), 15 M. & W. 253. 

(/) CoverdaU r. Grants vide supra ; Kay v. Field, vide supra ; Kearon y. Peixr^ 
son, vide' sitpra, 

(A) Fenvcick y. Schmah (1868X L. R. 3 0. P. 313. 

(1) A'lams y. R}yal 3£iU Steam Co. (1858), 5 C. B., N.S. 492 ; Elliot y. Lord 
(1883), 52 L. J. P.O. 23. 

(f{) Semb.'e from Ford y. Cotesworth (1869), L. R. 4 Q. B. 127 : and see Case 6, sub. 

(0 Per Lord Blackburn (1880), Postlethwaite y. Freeland, 5 App. C. at p. 619 ; 
The Village Belle (1874), 30 L. T. 232. Thus the perils must prevent the loa«ling 
of cargo by any ship ; e.g. the order of an invading army that no grain shall be 
exported : Bnicey, Nicolojjouio (1855), 11 Ex. 129. Blightr. P(tge{lB0\)y3 B. & P. 
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II. By evidence that the parties, when they contracted, 
were aware of a particular state of things which might cause 
delay, provided that the actual delay is not unreasonable (m). 

III. By evidence that there was only one method of 
loading ever used at the port, which involved in all cases 
the transit of cargo from a particular place in a particular 
way, in which case accidents preventing such transit may 
come within exceptions " preventing loading " (n). 

When once the loading is completed, the charterer's 
obligation is fulfilled (o), and subsequent delays, as by 
ice (p), or failure to procure clearances (y), must fall on the, 
shipowner. 

The cargo tendered must be one reasonably complying 
with the terms of the charter (r). 

JVbfe.—Many charters contain a clause specially dealing with 
the charterer's duty to furnish a cargo, e.g,^ ** Cargo to. be loaded 
in running hours, Sundays and holidays excepted, from 

the time true written notice is given (between 9 a.m. and 5 p.m.), 
that all ballast or inward cargo is discharged and the vessel is 
ready to receive her cargo ; any time lost through riots, strike, 
lockout, or by reason of accidents to mines or machinery, 
obstruction in the railway and the docks or by reason of 
floods, frosts, storms, or any cause beyond the control of the 
said charterers not to be computed as part of the loading time." 

Case 1. — A ship was charten d to " proceed to Cardiff East Bute D<>ck 
and there luad iron in the cubtomary mai.ner . . . cargo to be supplied as 



295, note, seems to turn on the absence of an exception of *< restraint of princes *' 
in favour of the shipper. Where a charter excepted ** accidents," it was held that 
a snow-storm preventing transit of cargo was not ^ an accident beyond the control 
of the charterer, preventing or delayin*; the loading," it being an ordinary opera- 
tion of nature : FenvDick v. SchmalZf vida supra, 

(m) Harris v. Drecsman (1854), 23 L. J. Ex. 210 ; and see Case 7, 9ub. 

(n) Hvtdam v. Ede (1868), L. R. 3 Q. B. 412, as explained by Lord Selborne, 
in CoreriJaie v. Orant (1884), 9 App. C. 477, and by the C. A. in Stephens r, 
Harris (1887), 57 L. J. Q. B. 203. This case was followed by Charles, J., in 
S.S. Alierton Co, ▼. Folk (1888), 6 Asp. M. C. 287, on facts applicable to the salt 
trade in the Mersey. In The Alne Holme (1893), P. 173, the same principle was 
applied to the port of discharge. 

(o) Smith V. Wilsan (1817), 6 M. & S. 78. 

Ip) Primjle v. Mol'ett (1840), 6 M. & W. 80. 

{q) Barret y. Dutton (1815), 4 Camp. 333. Otherwise if the charterer fails 
to provide necessary documents or information. 

(r) Ho'man v. Damieres (1886), 2 Times L. R. 480, 607. Thus a chnrter to 
loa'l a cargo of pitch in bulk will not be satisfied by a cargo which has melted^ 
and has to be dug out of the trucks ; a " cargo of machinery " without any parti* 
cular description of it, by a single piece of machinery, to ship which the maxter 
must cut open his decks. 

n 2 
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fast as steamer can receive . . . time to commence from t^e vessers being 
ready to load . . . excepting in case of iiands striking work, or frosts, or 
floods, or any other imavoidable accidents preventing the loading." 

The charterer's agent had his own iron at a wharf in a canal outside the 
dock ; but there were other agents with wharves in the dock, and it was 
possiMe, though expensive, to bring the iron from the wharf to the dock 
by laud. Frost stopped the transit of the iron by the cannl, thonsh it 
would not have stopped the loading if the cargo had been in the dock. 
Ueld, that the charterers were liable for the delay, as the fi ost did not pre- 
vent the loading, but only the transit of the cargo to the place of loading 
by one of the ways usual at the |Jort («). 

Case 2.— A ship was chartered to load coal *Mn regular and cu8ti>mary 
turn, except in case of riots, strikes, or other accidents beyond charterer's 
c<mtrol delaying or preventing loading." A snow-storm delayed the transit 
of the coal to the place of loading. Edd, the charterers were liable for the 
del .y (0. 

Case 3. — ^A shipowner agreed to send bin ship to X. and there find and 
take on board a full cargo of guano. There was no guano at X. within a 
reasonable time of the ship's arriving. Held, the shipowner was absolutely 
bound to find and load a full cargo (u). 

Tom 4. — A ship was chartered to load at X. a full cargo of coals, 
taking her turn with other steamers, and receive prompt despatch in loading 
and discharging. The ship was loaded in her turn, but was delayed owing 
to a short supply of coals from the mines. Held, the charterer was liable 
for the delay (a;). 

Com 5.— a ship waa chartered to proceed to X., and there load coals in 
the customary manner. The loading was delayed by a dispute between 
the railway and the collieries as to rates of carriage, and by a strike of 
colliers. Held, that the charterers were liable for the delay (^). 

Com 6. — ^A ship is chartered to load cattle at an English port ; though 
the loading of cattle already at that port would not be prohibited, their 
transport to that port id forbidden by Order in Council. Submitted^ the 
charterer would be liable to delay arising from such order («). 

Case 7. — A ship was chartered to load at S. colliery. Before signing the 
charter both parties knew that the colliery engine had broken down and 
was being repaired. Held, that if the engine was repaired, and the ship 
loaded, in a reasonable time, the charterer was not liable, as the owners 
signed the charter, knowing of the breakdown of the engine (a). 

(s) Cooerdale v. Grant (1884), 9 App. C. 470. See also Kay r. Field (1883), 
10 Q. B. D. 241. In Kearon v. Pearson (1861), 7 H. & N. 386, it was said *« the 
time for loading has no reference to the place whence the cargo b to come," t.tf., 
** usual despatch " coald not be construed ** usual despatch of cargo coming from 
a particular colliery," but '^ usual despatch of persons having a cargo re^y for 
loading. 

(0 Fen^nck v. Schmalz (1868), L. R. 3 C. P. 313 ; see note (0. ante, 

(u) mis V. Sughrue (1846), 15 M. & W. 253. This case is quite inconsistent 
with Clifford v. Watts (1870), L. R. 5 C. P. 577. Brett and Willes, JJ., in that 
ca.se treat it as a contract bj the charterer to find a full cargo, which it certainly 
WHS not. 

(x) Flliott y. Lord (1883), 52 L. J. P. C. 23. 

ly) Adams v. Royal MaU Steam Co. (1868), 5 C. B., N.S., 492. 

(*) On authority oi Ford v. CoU icorth (1870), L. R. 5 Q. B. 549 : if export 
frum the English port were actually forbidden, the charterer would be excused ; 
so if it were a foreign |>ort and no time was named for loading : Vide supra^ 
Article 39, note (m). 

(a) Harris v. Dreeman (1854), 23 L. J. Ex. 210. 
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Cuie 8. — ^A ship was chartered to proceed to X. '* and there load grain ; 
the cargo to be brought to and taken from alongside the ship at the ports 
of loading and disciiarge at the charterer's expense and risk . • • thirty 
running days for loading . • . detention by ice not to be reckoned as lay- 
days/' All grain loaded at X. wbm brought by river from U., ninety miles 
off. Owing to ice between U. and X. the cargo was detained in transit to 
X. Held, that the conveyance from U. by water, being the only method 
used, must be considered as part of the act of loading', and that the excep- 
tion as to ice relieved the charterer from liability (6). 

Ca&e 9. — A ship v^ as chartered for an outward and homeward voyage ; 
she was loaded and despatched on her outward voyage, but captured and 
brought back for adjudication ; her cai^o was taken out and sold. The 
owner on receiving her back offered her again t4> the charterers to carry the 
outward cargo. Ildd^ that he was not entitled to do so (c). 

Case 10. — ^A ship chartered with thirty running days for loading fiuihhed 
her loading on February 25, but owicg to a fire at the custom-house her 
clearances could not be obtained till March 9, when she sailed. EM, that, 
as it was the duty of the owner to obtain clearances, the charterer was not 
liable for the delay (d). 

Case 11. — A ship was chartered to discharge in forty-eight hours, except 
in case of strike . • . detention by railway or cranes ... or any other 
cause beyond the control of the charterers which may impede the ordinary 
lading and discharging of the vessel; owing to a railway strike, railway 
waggons to receive the coal were not forthcoming ; the cargo could have 
been discharged on to the quay. Eeld, that, the charterers were not 
protected by the exceptions (e). 



Article 43.—" Alongside:' 

In ordinary circnmstances goods to be brought, or taken 
from " alongside " must be delivered immediately alongside, 

(6) Hudson v. Ede (1868), L. R. 3 Q. B. 412, as explained by Lord Selbome in 
Coverdale ▼. Grant (1884), 9 App. C. 477. The dicium of Willes, J., approved b^ 
the Court in Hudson ▼. Ede, that *' whenever there was no access to the ship by 
reason of excepted perils from anj one of the storing places from which goods 
were conveyed direct to the ship, the exception in the charter would apply," 
must be taken as overruled by Coierdale v. GratU, unless " any one " means ** all." 
See also Stephens v. Harris (1887), 57 L. J. Q. B. 203. Cf. AUerton SS. Co, v. 
FaU (1888), 6 Asp. M. C. 288. 

(c) SmUh V. Wilson (1817), 6 M. & S. 78. 

{d) Barrett v. Dutton (1815), 4 Camp. 333. On a charter that the ship " should 
be consigned to charterer's agent free of commisfsion," and cargo to be taken from 
vessel free of any expense to the ship ; Held^ that the charterers must dear 
ship and cargo,'free of expense to the owner : Russell v. Griffith (1860), 2 F. & K. 
118. When a ship was chartered to proceed with cargo to F. ** where the ship 
shall be consigned to charterer's agents inwards and outwards, paying the usual 
commission ; " Held, not to bind the shipowner to take a homeward cargo from F. 
from charterer's agents, but only, if he took any cargo at F., to employ charterer's 
agents for the ship-broking work : Cross v. Pagliano (1870), L. R. 6 Ex. 9. The 
broker's work and the Custom's work are usually provided for by separate 
clauses in the charter. *^The ship to be consigned to ," for the broker's 

work, and ** the ship to be reported by ," for the Customs work. 

{e) Granite 88, Co. v. Ireiawl (1891), 19 Sc. Sess. il 124. Cf. Kruuse v. 
/P/\vnan (1891), 18 Sc. Sess. C. 1110. 
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Le.y to or from the ship's tackle. When it is clear from the 
charter that it is contemplated that the ship should do 
something outside herself, as in the clause *' cargo to be 
brought alongside, whence it shall be put on board by the 
master," " alongside " may have a wider meaning (/). 

The shipowner's duty does not begin till the goods are 
under his charge (y). 

If the shipowner takes the goods for loading before they 
have been brought to the place to which it is the duty of 
the charterer under the charter to bring them, he cannot, 
without express agreement to that effect, claim from the 
charterer any extra expense incurred in so doing (A). 



Article 44. — Charterer's refusal to load. 

If the charterer expressly refuses to load the vessel, the 
shipowner need not wait till the end of the days allowed 
for loading before he can sue for a breach of the contract 
to load, but may treat such a refusal as final (t ). If he does 
not accept the refusal as final the charterer may retract it, 
and may begin to load at any time before the lay-days have 
expired (i). 

In such a case, if the contract becomes illegal before the 
lay-days have expired (Z), such illegality will absolve the 
charterer from the performance of his contract, even though 
he has expressly refused to load before the contract becomes 
illegal, provided that the owner has not previously accepted 
such a refusal as final (k). 

(/) Holman v. Dameres (1886), 2 Times L. R. 480, 607. As to the liability 
of the shipowner in such a case, see Nottebolm v. Richter (1886), 18 Q. B. D. 63. 
Where salt discharged in buckets was lost between ship and quay, it was held 
that the ship had not fulfilled her obligation to deliver the cargo " alon^siiic " : 
Avon SS. Co. V. Leask (1890), 18 Sc. Sess. C. 280. But cf. The JS^i/a (1892), P. 411. 

((/) Per Lord Selbome in Coverd-ile v. Grant (1884), 9 App. Oas., at p. 475. 
See also British ddwnbia Co, t. yHtleship (1868), L. R. 3 C. P. 499. 

(A) Ifolman v. Dasnieres (1886), 2 Times L. R. 480, 607. In Fletcher r. GU" 
lespie (1826), 3 Bing. 635, there was such an express agreement. 

(0 Danube Co. v. Xtm^s (1863), 13 C. B., N.S. 825. 

\k) Rcid y. Hoskins (1856), 6 E.^ B. 953. 

(/) As in Esposito v. Boicden (1857), 7 E. & B. 763 ; Avery v. Bovcden (1856), 
6 E. & B. 953, 962. 
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Com 1. — A. by his agent agreed to carry C/s goods in his ship^ the 
shipment to commence ou August 1. On July 21, A. wrote to G. saying 
that his agent had no authority to make the contract ; on July 23, A. sti'l 
repudiated it, but offend a substituted contract. G. uave A. notice that 
he would hold A. bound by the original contract, but that, if A. failed to 
perform it, G. would make other arrangements. On August 1, A. wrote that 
he was prepared to ship the goods, making no reference to the original 
contract. C. declined, having made other arrangemf nts. EM^ that G. had 
a right to tnat A .*& r( pudiation as a final breach (m). 

Cdse 2. — An English ship was chartered to proceed to X. and there load 
a car^o in forty-five running days. The vessel was ready to load on 
March 9; between March 1 and April 1 tlie charterer repeatedly refused 
to load, but the captain stayed on at X. ready to load. On April 1, and 
before the expiration of the running days, war broke out between England 
and Russia ; the captain finally sailed on April 22. Edd^ that, as the 
captain had never accepted the refusal to load as final, the charterer had 
the whole of the running days to perform bis contract in, and, if before 
then the performance became illegal, he was discharged (n). 

Demurrage: see Section IX., Articles 128-135, |ws^. 
Loading infixed time: see Article 131, post 
Loading in reasonable time : see Article 132, post. 
Loading with customary despatch : see Article 133, poet. 



Article 45. — Loading. 

Stipulations as to loading or unloading in a charter or bill 
of lading are to be construed with reference to the customs 
of the port of loading or discharge (o), unless such customs 
contradict or vary express stipulations in the charter or bill 
of lading (p). 

The practice of one or some merchants at a port will not 
make a custom (y), but, where the practice is universally 

(m) Danube Co, ▼. Xeno^ (1863), vide supra. This case follows the principle of 
B'jc/ister y. De la Tour (1853), 2 E. & B. 678 ; Frost v. Knight (1872), L. R. 7 Ex. 
114, discassed in Johnstone v. Milling (G.A.) (1886), 16 Q. B. D. 460. 

(n) Reid y. Hoskins (1856), 6 £. & a 953. 

(o) Carali v. Xenos (1862), 2 F. & F. 740, seems to shew that it maj not be 
sufficient to follow the usual custom of the docks, if unusual damage can be pre- 
vented from occurring by special exertion. 

(p) Per Lord Blackburn in Postlethwaite v. Frceland (1880), 5 App, C. 599, 
at p. 613, who curiously enough omits the qualification that the custom must 
not contradict the writing: Quthbert v. C'mming (1856), 11 Ex. 405 ; Leidemann 
V. SchxUtz (1853), 14 C. B. 38 ; Pttat v. Dowie (1864), 5 B. & S. 20 ; The Scandimv 
(1882), 51 L. J. Ad. 93. See also Benson v. Schneider (1817), 7 Taunt. 272 ; 
A'ieUen y. Neatne (1884), 1 C. & E. 288. 

(7) Lairstm y. Bw^ness (1862), 1 H. & 0. 396; Newall v. Hojal Exchange Co. 
(1885), 33 W. R. 342, 868. Rouvd Exchange dhippinj Co. v. Dixon (1886), 
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followed at the port, it will bind even persons ignorant of 
it (r) unless inconsistent with the written documents {$). 

Note. — On a charter to discharge " according to the custom of 
the port," the jury were directed by Lord Coleridge " that 
* custom ' in the charter did not mean custom in the sense in 
which the word is sometimes used by lawyers, but meant a 
settled and established practice of the port." This direction 
was considered by Lord Blackburn " quite correct " (fy. 

Case 1. — A sbip was chartered to load at X. " a full and complete cargo 
of sugar, molasses, ^ other lawful produce." Evidence was teudered of a 

custom at X. that a full cargo of sugar and molasses meant a cargo com- 
poseil of particular kinds of package, t.e. hogsheads of sugar, aud 
puncheons of molasses. Eeldy aamissible {u). 

Case 2. — A ship was chartered to loa^l at X. coal and coke '* in regular 
turuH." The loaoing of coal at X. is regulated by statute. Held, that 
evidence as to the custom at X. of loading coke was admissible to explain 
" in regular turn " (a;). 

CasK 3. — A charter was made *' on condition of the ship's taking a cargo 
of not less than 1000 Urns of weight and measurement." Eeldy that 
the relative proportions of " weight and meithurement goods'* were to be 
determined by the usage of the })ort of loading (^\ 

Case 4. — A ship was charteied to proceed to A. and there load in the 
customary manner a full and complete c^irgo of M. cuke, *' to be loaded in 
regular turn." The vessels for M. coke were loaded by the M. Cullieiy iu 
the order of their entry in a book, and not of their readiness to load, and 
this ship was so loaded. The jury found that the ship was loaded accord- 
ing to the practice of the M. Golhery, but that it was not an establislied 
or known custom, and that "regular turn" meant "order of readiness," 
not '* order of entry on the book." Held, that the charterer was liable for 
demurrage (z). 

Case 5. — A sailing vessel was chartered to proceed to X. for coals and 
load " in regular turn " ; there is only one colliery at X., and the practice 
of that colliery is to supply steamers in their order of readiness, and sailing 
vessels in their order, but to postpone sailing vessels to steamers; and this 
applies to all coal vessels at X. The owner was ignorant of this usage. 



12 App. C. per Lord Watson at p. 18. The practice of the only shipper at the 
port for thirty years has been held not to constitute a cubtom of the port : Clare- 
rich v. Hutchinson (1887), 15 Sc. Sess. C. 4th Ser. 11. 

(r) King v. Hinde (1883), 12 Ir. L. R. 113; R6bert9(m v. Jackscm (1845), 
2 0. B. 412 ; Hudson v. Ede (1868), L. R. 3 Q. B. 412. See note to Article 8, 
p. 22, ante, 

(s) Hudscm y. Clementson (1856), 18 C. B. 213; Coverdale v. Grant (1884), 
9 App. C. 470, 478 ; Hillstrom v. Gibson (1870), 8 Sc. Sess. Cas., 3rd Series, 463, 
where the words in the original printed charter, *Meliver according to the 
custom of the port/' had been struck out of the chafer. 

(0 Postlethucaite t. Freeiand (1880), 5 App. C, at p. 616. 

(u) Cuthbert t. Cumming (1856), 11 Ex. 405. 

(x) LeUemann v. Schultz (1853), 14 C. B. 38. 

(y) Pust T. Dowie (1864), 5 B. & S. 20. See note to Article 25 as to «* weight 
and measurement.'* 

(z) Lawson v. Burncss (1862), 1 H. & C. 396. 
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Hdd^ that this usage was the custom of the port, and that '* regular tuni " 
was to he construed according to it, the owner's ignorance heing imma- 
terial (a). 

Com 6, — A ship was chartered to proceed to Algiers with coal, *' the lay- 
days reckoning from the time of the vessel heing ready to unload and in 
turn to deliver.** The coals were shipped for the French Government, 
though the shipowner did not know it, and hy their regulations, such coals 
might only he discharged at a particular place, and in a particular order. 
Hdd^ that evidence of usage was admissihle to explain *' in turn to deliver,*' 
and that the Gbvemment iiegolation, heing hibding on all such vessels, must 
he taken as a usage of the port, the shipowner's ignorance heing imma- 
terial (6). 

Com 7. — A -ship was chartered to proceed to X. and load grain ; aU 
grain is hrought to X. from U., ninety miles up river, by water; this 
universal custom of the port was well known in the grain trade, hut not 
to the shipowner. Eeldt that he was hoimd hy it (c). 



Article 46. — To load afvJl and complete Cargo. 

** Full and complete cargo " means a full and complete 
cargo according to the custom of the port of loading (d). 

Where a vessel is chartered as of a certain capacity, and 
the charterer undertakes to load a "full and complete 
cargo," he cannot limit his liability by the capacity named 
in the charter, but must load as much cargo {e) as the ship 
will carry with safety (/). 

But where a certain number of tons is stipulated for in 
the clause as to " cargo," that number and not the actual 



(a) King v. Hinde^ 11 Ir. L. R. C. L. 113. The Scotch case of Stephens r. 
Macleod (1891), 19 Sc. Sess. C. 38, appears to contradict this, and is, it is sub- 
mitted, erroneous. See ante p. 94. 

(6) Bobertson v. Jackaon (1845>, 2 C. B. 412. 

(c) Hudson T. Ede (1868), L. R. 3 Q. B. 412. 

{d) CtUhbert r. Gumming (1856), 11 Ex. at p. 409 ; and see Article 45. See 
altfo Coionud Ins, Co. t. Adelaide Ins, Co. (1886), 12 App. C, at p. 134. In 
Fumess v. Tennant (1892), 8 T. L. R. 336, the charter ran " to lead a full and 
complete cargo of sugar in hogsheads and in bags." The captain, without asking 
the nature of the cart^o, so stowed the bags tendered to him, that certain hogsheads 
afterwards tendered could not be stowed, and the ship sniled with her alley ways, 
in which bags could have been stowed, empty. He^ that as the failure to carry 
a complete cargo was due to the shijiowner's stowage, the charterer was not liable. 
The clause does not in the absence of custom giye the charterer any right to carry 
passengers {8haw Saviil y. Aitken (1883), 1 C. & E. 195), or goods {Mitcheson v. 
Nicott, (1852), 7 Ex. 929) in the cabins. 

(tf) "Cargo" usually means an entire shipload: Kreuger r. Blanch (1870), 
5 L R. Ex. 179 ; Borrowman r. Drayton (1877), 2 Ex. D. 15. As to <* dead 
weight capacity," see Article 25. 

(/) Thotnas t. Clarke (1818), 2 Stark. 450 ; Hunter y. Fry (1819), 2 B. & Aid. 
421. 
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capacity of the vessel will constitute the approximate 
measure of the charterer's obligation (^). The charterer 
is bound to put on board goods equivalent to the cargo 
stipulated for, or to a full and complete cargo, though, 
owing to their destruction before the ship sails, they may 
not all be carried in the ship (A), 

Where the ship is stowed in a manner that does not make 
full use of her hold, but the charterer or his agents saw the 
stowage and made no objection, the shipowner will not be 
liable for not loading a full and complete cargo (f). 

Lawful merchandise ; = goods ordinarily shipped from the 
port of shipment (J). 

Case, — A vessel was'chartered ** to load a full and complete cargo of iron 
say about 1100 tons." The actual tonnage of the ship was 11210 tons. 
The charterer furnished 1080 tons. Held, that the charterer was only 
bound to load ''about 1100 tons,** that 3 per cent, was a fair margin; 
hence that he should have loaded 1133 tons (k). 



Article 4ti. — Broken Stowage. 

Where there is a charter " to load a full and complete 
cargo," if the cargo loaded leaves room that may be filled 
with ** broken stowage," such broken stowage must be 
provided unless the custom of the port of loading does not 
require it (Z). 

0/) MiirrU V. Levison (1876), 1 C. P. D. 155 ; Alcoch v. Leewo (1884), 1 C. & E. 

98. 

(A) Thus in Jones v. Holm (1867), L. R. 2 Ex. 335, where when a ship had 
loaded part of her cargo she caught fire, and the cargo on board being damaged 
had to be sold : Held, that the charterer was not bound to replace the damaged 
cargo, but was bound to supply so much as would with the damaged cargo make 
a "full and complete cargo." But see Stntgnell y, Friedrichsen, 12 C. B., N.S. 
452 (1862), when the discharge of three quarters of the cargo under similar cir- 
cumstances bjr the master's request, and at the charterer's expense, was held to 
free the charterer from anj further liability. 

(i) Hovill V. Stephenson (1830), 4 C. & 1*. 469. 

(^j) Vanderspar v. Duncan (1891) 8 T. L. R. 30 ; where Government guns were 
neld not lawful merchandise from Ceylon. 

(/f) Mor/Hs V. Levison (1876), 1 C. P. D. 155. A cargo of so many tons, "or 
thereabouts," is frequently taken to allow a margin of 5 per cent, cither way. 
In Alcock V. Leeuw (1884), 1 C. & £. 98, a chaiter to ship " empty petroleum 
barrels as required by the master, say about 5000," was held to allow the master 
10 per cent, margin on either side of 5000. 

(0 Coie V. Meek (1864). 15 C. B., N.S. 795; see also Jhickett v. Satterfield 
(1868), L. R., 3 C. P. 227. 
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Ccue. — A ship was chartered "to load at X, a full and complete 
pargo of sugar, molasses, ^ other produce." The charterer filled the 
ship with sugar in hogsheads and molasses in puncheons, but did not 
fill up with broken stowage. Evidence of a custom at X., that " full and 
complete cargo of sugar and molasses" meant cargo so stowed without 
broken stowage, held admissihie, and the custom reasonable. Edd^ there- 
fore, that the charterer had fulfilled his obligation (m). 



Article 48. — Deck Cargo. 

Goods are to be loaded in the usual carrying places (n). 

The shipowner or master will only be authorized to stow 
goods on deck : (1) by a custom binding in the trade or 
port of loading, to stow on deck goods of that class on such 
a voyage (o) ; or (2) by express agreement with the shipper 
of the particular goods so to stow them (p). 

The effect of deck stowage not so authorized will be to 
set aside the exceptions of the charter or bill of lading, 
and to render the shipowner liable under his contract of 
carriage for damage happening to such goods {q). 

The peculiar position of goods stowed on deck puts them 
in a special relation to claims for general average (r). 

(m) Cuthberfy, Cumming (1856), 11 Ex. 405. 

(n) Mitchesan v. Nicoll (1852X 7 Ex. 929 ; Soyal Exchange Co, v. Dixon (1886), 
12 App. C, at p. 16. See post. Articles 90, 110. Where a ship was chartered, 
charterers to have '* the full reach of the vessel's hold from bulkhead to bulkhead, 
including the half-deck ; " Held, that the freight for goods stowed on deck was 
due to the shipowners. Neiii y. Ridley (1854), 9 Ex. 677. 

(o) Such as existed in Qould r. Oliver (1837), 4 Bing. N. C. 134> and was 
attempted to be proved in Newall y. Royal Excfiange Co, (1885), 33 W. R. 342, 
868, and Royal Exchange Co, t. Dixon (1886), 12 App. C, p. 11. 

Qi) As in Bu, ton y. Er^jlish (1883), 12 Q. B. D. 218 ; Wright v. Martoood 
(1881), 7 Q. B. D. 62 ; Johnson y. Chapman (1865), 19 C. B., N.S. 563. 

(7) Netcall V, Royal Exchange Co,, vide supra. This case is also reported in 
1 Times L. R. 178, 490, but in neither report are the grounds of the judgment 
very clear. Before Cave, J., at the trial, it was assumed that there was a binding 
custom to load on derk st the shipowner's risk : Cave, J., held that this custom 
excluded the terms of the bill of lading ; that therefore the shipowner wa.s liable 
as a common carrier, but that as the goods, owing to the custom, were properlj 
stowed on deck, the master was the agent of the shipper in making a jettison, and 
the shipper's onlj right was to a general average contribution. In the (?ourt of 
Appeal it was held that there was no such binding custom, that therefore the 
goods were improperly stowed on deck, and the master had not the authority of 
the shipper to jettison them ; that consequently the remedy of the shipper was 
not for a general average contribution ; and that the shipowner could not protect 
himself by the exceptions in the bill of lading, because those exceptions only 
applied to goods properly stowed. The House of Lords in Royal Excfiange Co, 
y. Dixon (1886), 12 App. C. 11, upheld the view of the Court of Appeal. 

(/•) Fiiff/xw/, Articles 90, 110. 
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Ccue 1, — ^A ship was chartered to carry a "full and complete cargo." 
Held^ that the charterer was not entitled to load goods in the cahin (s). 

Case 2. — Cotton was shipped under a bill of lading, excepting " jettiaon ^ 
and "stranding." The cotton was shipped on deck improperly (the 
attempt to prove a custom to do so failing) ; owing to the ship's stranding, 
the cotton was jettisoned, such jettison itself being proper. JEfddj that, the 
goods being improperly stowed, the shipowner was not protected by the 
exceptions (t). 



Article 49. — Ballast and Dunnage. 

The shipowner having to furnish a seaworthy ship is bound 
to provide sufficient ballast and dunnage to make the ship 
seaworthy (w), juid cannot require the charterer to provide 
such a cargo as will render it unnecessary for the shipowner 
to load ballast (x). 

The shipowner may carry freight-paying merchjuidise as 
ballast} if it takes no more room than ballast would have 
done, and does not interfere with the cargo shipped by the 
charterer (y). 

Note, — Dunnage is the name given to the provision made in 
stowage to protect goods, by the use of various articles, from 
damage by contact with the bottom or bides of the vessel. 

Case 1. — ^A ship was chartered " to load a full and complete carsro of 
copper, tallow, hides, or other goods" (a). The charterer provide*! tallow 
and hides, but no copper. In consequence the ship had to keep in her 
ballast an<i so lost freight. Hddy that the charterer was justified in 
shipping such a cargo " (a). 



(0 Miicheson r. NioM (1852), 7 Ex. 929. 

Q) Royal Exchange Co. v, Dixon, vide supra, 

(u) The charterer sometimes contracts to ship ballast at ship's expense; and, if 
BO, may, in the absence of express stipulation, be liable for delaj in such ship- 
ment : see for such stipulation, Sanguinetti v. Pacific Steam Navigation Co, (1877), 
2 Q. B. D. 238. For special clause as to dunnage, see The Cressington (1891), 
P. 152 ; where it was held that the certificate of a surveyor on the point before 
sailing is not conclusive against the charterer, even when the charter requires such 
a certificate to be furnished. 

(x) Moorsom r. Page (1814), 4 Camp. 103; Irving v! Clegg (1834), 1 Bing. 
K. C. 53 ; Southampton Colliery Co, v. Clarke (1870), L. R. 6 Ex. 53. 

(y) Toxcse v. Henderson (1850), 4 Ex. 890. Semble, the shii>owner may uae 
cargo as ballast or dunnage, provided it can be so stowed as to take no harm, 
though this will rarely happen: hence dicttun of Sir R. Phillimore in The 
Marathon (1879), 40 L. T. 163, at p. 166. 

(«) For other cases on special charters as to proportion of goods to be shipped, 
see Gfckfjurn v. Alexander (1848), 6 C. B. 791 ; Warren v. Ptabody (1849), 
8 C. B. 800 ; Capper v. Forster (1837), 3 Bing. N. C. 938 ; ikAithamit^n S, 
Colliery G>. v. Clarke (1870), L. R. 6 Ex. 53. 

{a) Mooisoin v. Page (1814), 4 Camp. 103. 
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Ca«« 2. — A ship was chartored "to carry a full and complete cargo 
ot merchandiEe, 100 tons of rice or sugar to be shipped previous to any 
other cargo as ballast." I'he charterer completed the loading vrith such 
light gitods that more than 100 tons of ballast were required. Hdd^ that 
the shipowner must supply it (6). 



Article 50. — Loading and Stevedores. 

In the absence of custom or express agreement it is the 
duty of the owner by his master to receive and properly stow 
the cargo, which is brought alongside at the risk £tnd expense 
of the shipper (c). If the master or shipowner himself 
directs the stowage, he is bound to exercise the same skill 
as a properly qualified stevedore {d). If he fail to do so, the 
shipper has an action against the owner and master (e). 

As between shipper and shipowner, the employment of a 
stevedore by the owner does not relieve him from liability 
under his contract to carry as contained in the bill of lading, 
and, unless protected by express agreement, he will therefore 
be liable for damage done in or by negligent stowage («), 
though he will have his remedy against the stevedore. 

If there is a charter, the shipper who is ignorant of the 
charter will be entitled to sue the owner for bad stowage {e) 
unless the ship is not in the shipowner's possession and 
control (/) ; a shipper aware of the charter, can only sue 
the charterer {g). 

In all these cases it will be a good defence to shew that 



(6) L-vmg y. Clegg (1834), 1 BiDg. N. C. 63. 

(c) Bhikie t. S^embndge (1859), 6 C. B., N.S. 894; Sandetnan y. Scurr 
(1866X L. R. 2 Q. B. 86. 

((/) Anglo-African Co, v. Lamxed (1866X L. R. 1 C. P. 226 ; Swainston y. 
Garriok (1833), 2 L. J., Ex. 255, aud see not« 1, sub, 

(je) Sandetnan y. Scurr j vide supra^ at p. 98; l?ie Figlia Mcujgiore (1868), 
L. R. 2 A. & E. 106; The St, Cluud (1863), B. & L. 4; Hayn y. Otdliford 
(1879), 4 C, P. D. 182. 

(/) Baumtoll y. Oiickrest (1892), 1 Q. B. 253, and ArticU 2, ante. 

(g) The- 8t, Cloud (1863), B. & L. 4; Newberry y. Colvin (1832), 1 CI. & Fin. 
283 ; see also per Brnmwell, L.J.,' in Wagstaf y. Anderson (1880), 5 C. P. D., 
at pp. 177, 178; and Parke, B., in Major y. White (1835), 7 C«& P., at p. 43 ; 
see Article 18 b. 
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the shipper was aware of the method of stowage, and made 
no objection (A). 

Whether the charterer or owner is ultimately liable for 
bad stowage will depend on the terms of the charter as to 
stowage, but either the charterer or owner will have his 
remedy against the stevedore, unless the damage results 
from defects in gear supplied by the ship (i). 

The owner who has employed a stevedore is not liable to 
persons damaged in the course of the stevedore's work, unless 
the damage results from defects in gear supplied by the ship. 
In any other case, their remedy, if any, is against the 
stevedore {h). 

Note 1. — This seems to conflict with the principle that the 
employer of an independent contractor incurs no liability for 
the acts of the contractor and his servants ; and it is certainly 
opposed to the dictum of Willes, J., in Murray v. Ourrie (k) : — 
" The shipowner would not have been liable to the charterer 
(shipper), if the wrongful act of the stevedore had caused 
damage to any part of tne cargo." But the principle is subject 
to exceptions, as when the act is unlawful or in its nature 
dar^gerous, or is work which the employer is bound by statute 
or common law to perform, or is controlled or interfered with 
and directed by the employer (I). Now it is clear that the 
work of loading is one which tne carrier is legally bound to 
perform under his contract of carriage, and he cannot get rid of 
his liability by employing an independent contractor, though 
he may have a remedy over against the contractor. Persons, 
however, damaged by the contractor'tt negligence, apart from the 
contract of carriage, can only sue the contractor, and this is the 
explanation of Murray v. Currie (h); sa the work was not so 
dangerous |>er ae as to bring it within the exception, nor did the 
employer control the contractor's work. The ordinary direc- 
tions to a stevedore, as to where he should stow goods, not 
involving instructions as to how he should btow them, will not 
be sufficient to brin^ the employer within this exception. The 
didum of Willes, J., is therefore, it is submitted, unsound* 

Case 1. — A ship was chartered hy C. to load a cargo not exceeding what 
the ship could reasonably carry, " C.'s stevedore to be employed by the 

(A) fforill V. Stephenson (1830), 4 C. & P. 469 ; Ohrloff t. Briaoall (1866), 
L. R. 1 P. C. 231; Major t. White, vide supra, 

(t) See cases, sub p. 111., and notes. The owner is primarily liable to pay the 
stevedore. See Eastman y. Harry (1876;, 33 L. T. 800. 

(Jt) Murray t. Currie (1870), L. R. 6 C. P. 24. 

(/) See Macdonell on '' Master and ServAnt," pp. 262-270. 
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ship, and the cargo .... to be brought alongside at O.'s risk and ex- 
y ense." C. did not appoint a stevedore, and the owners did not load a full 
cargo. Held, that the condition that C. should appoint a stevedore was not 
a condition precedent ; that, even if he did not, the owners and their master 
were bound to take on board as much cargo as the ship could reasonably 
carry, and that the master was bound to use the same skill asr a qualified 
stevedore in stowing it (m). 

Ccwe 2. — C. chartered a ship from A., with a clause, " stevedore of out- 
ward cargo to be appointed by charterer, but to be paid by and act under 
captain's orders.'* Other shippers, knowing of the charter, shipi)ed goods 
which were stowed by the stevedore appointed by the charterer; the 
captain did not interfeie with their stowage. Eeld, that the shipper could 
not sue the master for bad stowage (n). 

Case 3. — ^A. chartered a ship to C, to sail to X., and load from C.'s agents 

-there, *' cargo to be stowed at merchant's risk and expense.** GoodH were 

shipi ed b>' F., ignorant of the charter. The stevedore was appointed by 

the charterers, though ultimately paid by owners, ffdd, that F. could 

sue A. on bills of lading signed by the master (o). 

Case 4. — E., a stevedore, in imloading A.'s ship, employed L., a member 
c»f A.'a crew, assigned to him by A., but under the orders of and paid by 
K. Through L.'s negligence, M., a fellow-workmen, was injured. Eeldf 
that E., and not A., was liable (p). 

Case 5. — C. sued A. and E. his captain, for negligent stowage of A.^s 
ship, rhartered by C, wherehy she carried less car;:o than she might 
have done. A. )>roved that G. and his brolcer were on boHrd from time 
to time during the loading, naw what was being done, and made no objection 
to it. EM, a good defence (q). 



(m) Anglo-African Co. r. Lmnzed (1866), L. R. 1 C. P. 226. 

(n) Uh'ikie v. Stembridge (1859), 6 C. B., N.S. 894, followed by Sir R. Philli- 
more io 77m? Catharine Chalmers (1875), 32 L. T. 847, which, however, goes far 
beyond it. Thore the charter stipulated that the vessel should ** be stowed by 
charterer's stevedore at the expense and risk of the vessel. The ship was un- 
skilfully stowed by a stevedore appointed by the charterers and paid by the ship, 
and cargo was damnged in consequence. Thereupon the charterer, who was the 
shipper, sued the shipowner (not the master, as in Blaikie v. Stembiidge), and Sir 
Robert Phillimore held he could not succeed. This decision appears to give 
no meaning to the words **and risk," and is, it is submitted, erroneous. In 
Sack ▼. Ford (1862), 13 0. B.,K.S. 90, the ship wa^ chartered with a clause ** the 
charterers are to have libei ty to employ stevedore and labourers to assist in the 
loading and stowage and discharge of the cargo ; but, such steyedores being under 
the control and direction of the master, the charterers are not in any case to be 
responsible to the owners for damage or improper stownge .... the liability of 
owners »hall remain the same ns if they were carrying out a voyage on their own 
account." The charterers sued the owners for negligent stowage and succeeded. 
This clause is a very special one, apparently frameid to avoid the decision in 
Blaikie v. Stembridgey and the decision is very strong, seeing that the charterers 
actually paid the stevedores themselves. See also The Helene (1865), B. & L. 
415. 

(o) Fandeman v, Scurr (1866), L. R. 2 Q. B. 86. Scmble, that A. could sue C. 
for any damages F. recovered from him. Sed cf. Baumvoll v. Gitchrest (1892), 
1 Q. B. 253, where the ship was out of its owner's possession and control ; hero 
the owner would not be liable. 

(p) Murray v. Currie (1870), L. R. 6 C. P. 24. 

{q) Ohrloff V. B,Hscall (1866), L. R. 1 P. C. 231 ; but the knowledge of the 
lighterman who brought the goods to the ship will not be sufficient to affect the 
shipper: Figlia Maggiore (1868), L. R. 2 A. & £. 106. 
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Note, — For the practice in loading general ships in London, 
Liverpool, Glasgow, Bristol, and Hull, see Appendix IL, post 



Article 51. — Mates Receipt. 

On delivery of goods by a shipper to the shipowner or 
his agent, the shipper will, unless there is a custom of the 
port to the contrary (r), obtain a document known aa a 
** mate's receipt" Apart from special contract (s) the goods 
are then in the shipowner's possession and at his risk (t). 

As a general rule the person in possession of the mate's 
receipt, where one exists, is the person entitled to bills of 
lading, which should be given in exchange for that receipt, 
and he can sue for wrongful dealing with the goods. The 
shipowner will be justified in delivering bills of lading to 
him if he has received no notice of and does not know of 
other claims (u). 

But the mate's receipt is also a recognition of property 
in any person named therein as owner, an acknowledgment 
that the shipper holds the goods on his account (x). The 
master will therefore be justified in delivering bills of lading 
to such a person ; or to a person proved to be owner of the 
goods (y), even though the mate's receipt is not produced, 



(/•) Thus in the port of London a *' mate's receipt ** is only giyen for water* 
borne goods, and not for goods sent to the doclcs by land. For these latter the 
corresponding docnment is the wharfage note issued by the dock company, who 
receive a mate's receipt from the ship. See Appendix II. 

(if) See Note 2, p. 113. Such special contract may also be contained in 
the shipping note tendered by the shipper and signed by or for the shipowner. 
Thus in Aj-mstrong v. AWm (1892), 8 Times L. R. 613, the shipping nute con- 
taiined the clause ** no goods to be received on board unless a clean receipt can be 
given." The captain received the goods, but would not give a *< clean receipt " ; 
and the shipper was held entitled to demand hb goods back. 

(«) British Columbia Co. v. Nettleship (1868), L. R. 3 C. P. 499 ; Cdthan t. 
Downe (1803), 5 £sp. 41. The shipowner will hold them on the terms of his 
usual bill of lading, even before its signature ; but this is frequently expressly 
provided for in the mate's receipt. Cf, De Clermont v. General Steam Nao, Co, 
(1891), 7 Times L. R. 187. Semble, that the risk is only that of an ordinary 
bailee until shipment. Nottehohn v. Richter (1886), 18 Q. B. D. 63. 

(tt) Craven v. Ryder (1816), 6 Taunt. 433 ; Thompson v. Trail (1826), G B. & C. 
86 ; Folk V. Fletcher (1865), 18 C. B., N.S. 403. 

(x) Ecans v. JVicAo/ (1841), 3 M. & 6. 614 ; Craven t. Ryder (1816), 6 Taunt. 
433. The majority of receipts do not contain an owner's name. 

(y) Cowasjee v. Thompson (1845), 5 Moore, P. C. 165. 
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if he has received no notice of other claims and is satisfied 
the goods are on board {z). 

Mere indorsement or transference of the mate's receipt 
T?ithout notice to the shipowner or his agent does not pass 
the property in the goods^ and a custom to that effect has 
been held bad {z). 

Statements in the mate's receipt are not conclusive against 
the shipowner, but throw on him the burden of disproving 
them (a). 

Note 1. — A dean receipt is one in which the aoknowledgment 
of the receipt of the goods is not qualified by any reservation as 
to their quality or quantity (h\ So also a dean bill of lading 
is one in whi<;h there is notning to qualify the admission 
that so many packages are shipped in good order and well 
conditioned (c). 

Note 2. — The bill of lading sometimes provides expressly when 
the ship's responsibility shall commence ; e,g. '* when goods are 
taken in from a lighter, when the goods are over the ship's deck 
level -with the rail ; " or " it is expressly stipulated tnat the 
goods mentioned in this bill of lading, while awaiting ship- 
ment on any quay or lighter in Liverpool, shall be at risk of 
shipper ; " or *' the cargo to be taken from the bank of the river 
.... by the ship's boats and crew at ship's risk and 
expense " (d). 

The shipowner usually requires, as a condition of his assuming 
liability for the goods, "^at they shall be correctly marked, e,g, : 
'* The shippers to mark each package before shipment with the 
name of the port of destination in letters of two inches in length 
at least, otherwise the owners to be free from all responsibility 
for the goods " ; or, *• The ship will not be responsible for correct 
delivery, unless each package be distinctly, correctly, and per- 
manently marked by the merchant before shipment with a mark, 
number, and address, and also with the name of the port of 
delivery, which last must be in letters not less than two inches 
long"(>). 



(z) ffathesmg v. Laing (1873), L. R. 17 Eq. 92. In practice lightermen and 
agents frequently detain the mai^s receipt as security for disputed accounts ; bnt 
shipowners in tnese cases often disregard the mat/s receipt and deliver bills of 
lading to the shipper. 

(a) BiddvUph v. Bingham (1874), 30 L. T. 30. 

(6) Armstrong t. AUan (1892), 8 Times L. R. 613. 

(c) Restitution 8,3. Co. r. Pirie (1889), 61 L. T. at p. 333. 

((Q See Nottebohn v. Bichter (1886), 18 Q. B. D. 63. 

(e) For an example of the working of a similar exception, see Cox y. Bruce 
(1886)> 18 Q. B. D. 147. 

I 
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Case 1. — F., shippers, delivered to A/s servants on the quay goods for 
shipment by A. 's vessel alongside, and nceived a mate's receipt; one of 
the cases was left behind. //eZd, that A. was liable for its loss (/). 

Case 2. — F, sold sugar/, o. b. to H. : F. shipped the sugar on A/s ship, 
receiving a "mate's receipt" — "Received on board the X. for and on. 
account of F." U. resold to K.; K. obtained bills of lading from A.*8 
captain. Before the ship sailed U. failed. F. claimed to stop in transitu. 
The jury found that by 8hi[)ping under the mate's receipt F. did not 
intend to divest his lien. Ileldy that F. was entitled to the bills of lading, 
and not K., the pro|«rty being still in F. (g). 

Case 3. — b\ sold goods to H./. o. 6., took a bill from H. in payment, 
and shi))ped them on A.'s ship, getting mate's receipt. H. tailed while the 
bill was running. F. claimed to stop »n franst^u. A.'s captain had made 
out the bills of lading in H.'s name, without production of mate's receipts. 
Held, that F., being absolutely paid by bill (A), the right to stop in transitu 
was gone ; that the pro[>erty was therefore in G., and that the fiossession 
by F. of the mate's receipts was immaterial (t). 

Case 4. — H., acting as agents for 0. F., bought goods and shipped them 
in A.'s vessel, chartered to C. F., obtaining a mate's receipt for them. 
G. F indorsed the receipts to H., who kept them as security for their pay- 
ment by C. F., but gave no notice to A.'s captain. G. F. obtained bills of 
lading from the captain, and indorsed them to a bank. The bank and H. 
b3th claimed the gooiis. H. set up a custom of i^ombay that mate's 
receipts were negotiable instruments, indorsement of which passed the pro- 
])erty, and that captains were bound not to give bills of lading except on 
the production of the mate's receipt. Held, that such a custom was bad ; 
that A.'s captain, knowing G. F. to be the owners of the goods, and having 
no notice of any other claim, was justified in giving bills of lading to G. F., 
and that the holders of the bills of lading had precedence over the holders 
of the mate's receipts (k). 

Case 6. — F. shipped goods in A.'s ship, and received a mate's receipt : 
" Received on board the A. from F., to be delivered to G." P. had 
arranged with Q. that these goods shoiUd be consigned to him as security 
for advances, and forwarded the receipt to G. F. failed, and A. claimed a 
lien on the goods for other debts due from F. to A. Held, that G., as 
holder of the mate's receipt, acknowledging that the goods were held to be 
delivered to him, was entitled to sue A. for the goods (/). 

Case 6. — G. verbally chartered a ship from A., and loaded in it iron 
supplied by H. A.*s mate gave a receipt for 330 tons ; there was no bill 
of lading. On ariival there were only 326^ tons of iron. G. had pAiA H. 
for 330 tons, on the mate's receipt. G. sued A. for the price of 3| tons 
short. A.'s mate proved that he had delivered all he had received. Held, 
that A. was not liahle, the mate's receipt being on\j prima facie evidence, 
which A. could contradict (m). 



Q) British Columbia Co, v. Netileship (1868), L. R. 3 C. P. 499. The delivery 
must be to a recognised agent of the shipowner, as master, mate, super-cargo, or 
dock companj, not merely on board the ship, or to the crew. Cobban v. Downs 
(1803), 5 £sp. 41 ; Mackenzie v. Rowe (1810), 2 Camp. 482. 

(g) Craven v. Ryder (1816), 6 Taunt. 433. 

(A) See Article 64. 

(i) Cowasjee v. Thompson (1845), 5 Moore, P. C. 165. 

(k) ffathesing v. Laincf (1873), L. R. 17 Eq. 92. 

(0 Evans v. Nichol (1841), 3 M. & Q. 614. 

(rn) Biddulph v. Binghatn (1874), 30 L. T. 30. 
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Article b2.— Shipped in good condition.— Weight, value, and 
contents unknown — Quality and quantity unknown. 

The insertion of either of these clauses in the bill of lading 
by the master or broker repudiates his liability for any 
description of the weight or contents of the goods contained 
in the bill of lading ; but he is bound to carry and deliver 
safely the goods received by him, whatever their contents 
or weight may be (n). 

These clauses only admit as against the shipowner that a 
package was shipped externally to all appearances in good 
condition (o). A mate's receipt (p) or bill of lading {a) 
which qualifies this admission is not a " clean receipt " or a 
"clean bill of lading." 

If such goods are delivered damaged the shipper must 
give prima facie evidence either that they were shipped in 
good condition internally, or that the damage resulted 
from some external cause within the control of the ship- 
owner (r). 

Case 1.— D., C.'s broker, signed a bill of lading to F. for thirty-three 
tons of manganese; the bill contained the printed words : " Weight, contents 
and value unknown." On arrival the ship only delivered twenty-six tons' 
and it was admitted that no more had been shipped. Held, that such a 
bill only meant **a certain quantity of manganese has been shipped, which 

(n) J9BS^I V. Bath (1867), L. R. 2 Ex. 267 ; La>eau v. General Steam Naviaa^ 
Hon Co. (1872), L. R. 8 C. P. 88. ^^ 

(o) The Peter der Grosse (1875), 1 P. D. 414 ; but se« Oraia v. Delan/u 
(1879), 6 Sc. Ses8. Cases, 4th Ser. 1269 ; Witzler v. Collins (1879), 35 Am. Rep. 

(p) Armstrong v. Allan (1892), 8 Times L. R. 613. 

(q) Bestitutim S.S. Co. v. Pirie (1889), 61 L. T. at p. 333, and see note 
1, p. 113. 

(r) The Ida (1875^ 32 L. T. 541. The Prosperino Palasso (1873), 29 L. T 
622 ; which, however, is reversed in The Tda, so far as it laid down as a rule of 
law that the shipper must always prove affirmatively good condition on ship- 
ment. He must prvnd facie negative inherent vice of the goods, which he can do 
by shewing that the damage is obviously due to an external cause See aUo 
WUliama v. Dobfne (1884), 11 Sc. Sess, Cases, 4th Ser. 982. If the evidence 
leaves it doubtful whether the damage was due to an excepted peril or not, the 
shipowner will not be liable, unless some negligence on his part is shewn which 
may have caused the damage : Mitddle v. Stride (1840), 9 C. & P. 380. aed av^re 
Cf. Wakelin v. L. ^ S. W. if. (1886), 12 App. C., at p. 45. The non arrival of 
the vessel at her destined port is not even primd facie evidence of nejrlieence • 
Boyicn v. Wileon (1816), 1 Stork. 236. The arrival of the vessel, but nonl 
arrival of the goods, is such prvmd facie evidence : The Xantho (1886), 2 Times 
L, R. 704. 

I 2 
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for purposes of freight is said by the shipper to amount to so much, but I 
do not pretend or undertake to know whether that statement of » eight is 
correct " («). 

Ca&e 2. — F. delivered to A. for shipment goods described in the bill of 
lading F. tendered for signature as*' linen goods.** A.'s captain signed 
the bill of lading, after stamping it, ^ Weight, value, and contents un- 
known." The goods were really silk goods, the misdescription being 
inadvertent and not fraudulent. In transit two pieces of silk were lost, 
and F. claimed their value from A. Held, that the effect of the words 
stamped was to do away with the description in the bill of lading, the 
contract being to carry the package whatever its contents might be and 
declining to be bound by any statement of its contents, and that A« was 
therefore liable (t). 

Case 3. — Goods were shipped under a bill of lading, " Shipped in good 
order and condition . . . weight, contents, and value unknown." They 
were delivered dirty externally, and damaged obviously from some extemaJ 
source. Hddf that the bill of lading was evidence that externally the 
goods had been shipped in good order and condition to the eye, and that, 
as it was proved prima facte that the damage resulted from some external 
source, the shipowners, to free themselves, must prove that the goods were 
damaged when shipped (u). 

Ccue 4. — Cotton seed was shipped under a bill of lading *' in good order 
and well conditioned ; quantity and quality unknown." Eddy that to 
render the shipowner liable for the delivery of damaged goods, the shipper 
roust prove either shipment in good condition or damage sustained on the 
voyage through &ult of the shipowner (x). 



Article 53. — Cesser Clause. 



Charters, especially those made by English agents for 
foreign consignees, frequently contain a clause to the effect 
that the charterer's liability shall cease on shipment of the 
cargo. This clause, known as the '^ lien and exemption 
clause," or " cesser clause " (y), is usually inserted in con- 

(5) Jeasel v. Bath (1867), L. R. 2 Ex. 267. See also Tully v. Terry (1873), 
L. R. 8 C. P. 679 ; Cowia v. Bingham (1853), 2 E. & B. 836, where, on a sale of 
cargo afloat by bill of lading, held, that payment was to be made on the amount 
in the bill Of lading, and not the amount actually delivered : and Article 141, 
post. 

(t) Lebeau v. General Steam Navigation Co. (1872), L. R. 8 C. P. 88. The case 
of Bradley v. Diinipaoe (1862), 1 H. & C. 521, which caused much difference of 
judicial opinion at the time, is doubtful law now. 

(u) T/i« Peter der Groase (1875), 1 P. D. 414. If the damage had not be«n 
obviously external, the shipper must have connected it in some way with the 
shipowner. 

(x) The Ida (1875), 32 L. T. 541. 

(y) E.g,i **This charter being entered into on behalf of others, all liability of 
the parties signing to cease after shipment of cargo, in consideration of which it 
is agreed that for the payment of all freight, dead freight, and demurrage, the 
said owner shall have an absolute lien and charge on the said cargo." 
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sideration of the granting to the shipowner of a lien, which 
he would not otherwise possess, on the cargo for demurrage 
and dead freight (2?). 

Where the clause is ambiguous, as in the case of liabilities 
arising before loading, the Courts hold that the exemption 
granted to the charterer is co-extensive with the lien thus 
conferred on the shipowner (a). 

Where therefore no lien at all has been granted to the 
shipowner, the Courts have been slow to relieve the charterer 
from liabilities arising before the shipment of the cargo (6) ; 
but, where the words make it clear that such was the inten- 
tion of the parties, they have held the charterer relieved (c), 
even though the effect of such a decision was to leave the 
shipowner without remedy {d). 

Similarly where a lien has been granted to the shipowner 
the Courts have held the charterer excused from claims for 
which the shipowner has a lien {e) or some other security 
on the cargo (/), but have treated him as liable for claims 
for which the shipowner has no such lien (^), or which the 
express words of the clause shew that he was intended to be 
liable for (A). 

(*) See Article 161. 

(a) Clink V. Radford (1891), 1 Q. B. 625; Ihinlop v. Balf(yur (1892), 1 Q. B. 
507 : see especiallj the judgment of Wright, J. See also Gray y. Carr (1871), 
L. R. 6 Q. B., at p. 544, and French v. Qerber (1877), 2 C. P. D., at p. 250. 

(6) Christofferaen v. Hansen (1872), L. R. 7 Q. B. 509. 

(c) Oglesby y, YgUsUu (1858), E. B. & E. 930 ; Milvain v. Perez (1861), 
3 £. & E. 495. 

(d) it is clear that the charterer is relieved hj the cesser clause from liabilities 
accruing after the shipment of the cargo ; there has been a conflict of opinion 
whether he was in addition relieved from liabilities accruing before such ship- 
ment ; and, though the authorities now establish that he is, if a corre:iponding 
lien is given to the shipowner, yet several judges, and notably the present Master 
of the Rolls, while recognising that the authorities are so, have thought that on 
principle the decisions should have been the other way. See per Brett, J., in 
Gray v. Carr, L. R. 6 Q. B., at p. 537, and in Kiah v. Cory (1875), L. R. 10 Q. B. 
at p. 559 ; also per Coleridge, L.C.J., in the latter case, at p. 557, and per 
Grove, J., at p. 562 ; but, as the latter learned Judge says : ** The authorities, 
however, are too strong to be overruled even by a Court of Error." 

(tf) FranoeKo v. Mousey (1873), L. R. 8 Ex. 101 ; Kish v. Cory (1875), L. R. 
10 Q. B. 553 ; Bannister v. Breslauer (1867), L. R. 2 C. P. 497 ; Sangaineiti v. 
Pacific Steam Navigation Co. (1877), 2 Q. B. D. 238. 

(/) French v. Gerber (1877), 2 C. P. D., at p. 250. 

(g) Clink v. Badford (1891), 1 Q. B. 625; Dimlop t. Balfoar (1892), 1 Q. B. 
507 ; LocAhart v. Folk (1875), L. R. 10 Ex. 132 ; Francesco v. Massey, tide 
supra. 

(A) Lister v. Van Haomsbergen (1876), 1 Q. B. D. 269; Pedersoh ▼. lj}tinga 
(1857), 28 L T. 267. 
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The fact that the charterer is also the consignee of the 
cargo will not destroy his exemption under such a clause (t), 
unless he is consignee under a bill of lading incorporating 
and so reviving the liabilities of the charter, when the cesser 
clause will be held inapplicable to the new contract as regards 
liabilities accruing after the shipment of the cargo (i). 

Note. — The chief difficulty in the interpretation of the clause 
arises from the term ''demurrage/' which strictly means an 
agreed and certain sum payable under the contract for delay 
beyond the agreed lay-days ; but may also be taken more widely 
to mean the unliquidated damages payable for breach of the im- 
plied covenant to load within a reasonable time, known in law 
as " damages for detention " (Z), and the term appears often to 
bo used commercially in this wider sense. 

The cases, though contradictory, appear to yield the following 
rules, as to charters containing a " cesser clause," and a lien for 
*' demuri'age," 



Article 54. — Demurrage and Cesser Clause. 

Where no demurrage in the strict sense of the term (m) is 
stipulated for in the provisions as to lay-days, but a lien for 
demurrage is given by the cesser clause to the shipowner, 
such a lien will include damages for detention at the port 
of loading, and the charterer will therefore not be liable 
for such damages (n). 

Where demurrage in the strict sense of the term is stipu- 
lated for in the charter, after provisions as to both loading 
and discharging, it applies to both : if then a lien for demur- 
rage is given together with a cesser clause, such a lien 
applies only to demurrage in the strict sense (o) [and not to 
damages for detention beyond the agreed days on demur- 

(0 Somguinetti v. Pacific Steam Navigation Co. (1877), 2 Q. B. D. 238. 

(A) Guliischen y. Stewart (1884), 13 Q. B. D. 367 (demurrage at port of dis- 
charge); Bryden t. Niebiihr (1884), 1 C. & E. 241 (demurrage at port of call); 
which, it is submitted, overrule Barwick r. Bumyeat (1877), 36 L. T. 250. 

(/) Gray v. Carr (1871), L. R. 6 Q. B. 644, 651. 

(m) Agreed damages to be paid for the delay of the ship in loading or unloading 
bejond an agreed period, such delay not being caused by default of the shipowner. 

(n) Bannister v. Breslauer (1867), L. R. 2 C. P. 497 ; only to be supported on 
this ground : cf. per Bowen, L.J., in Clink v. Radford (1891), 1 Q. B. at p. 631, 
see sub p. 126. 

(o) Kish T. Cory (1875), L. R. 10 Q B. 553 
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rage] (p). The charterer will therefore be freed from 
liability for demurrage at the port of loading {q) [but not 
for damages for detention at the port of loading (r) ] («). 

Where there is a stipulation for demurrage at the port of 
discharge, but none at the port of loading, the term " demur- 
rage " can only be taken to apply to the port of discharge ; 
and the shipowner will therefore have no lien for damages 
for detention at the port of loading, while the charterer will 
be liable for such damages {t). 

Note, — These rules may also be put in another way. Where a 
lien for demurrage is given to the shipowner by a charter con- 
taining a " cesser clause/' the charterer will be freed by the 
" cesser clause " from all liability for demurrage or detention at 
the port of discharge. 

At the port of loading his liabilities will vary according to 
the stipulations of the charter as to demurrage. Stipulations 
for demurrage at the port of loading may be either : — («) 

(1.) Exhavstive : as *' ten days for loading, and demurrage at 
£2 per diem afterwards," which provides for all delay. 

(2.) Partial : as " ten days to load, ten days on demurrage at 
£2 per diem," when all delay after twenty days will give rise 
to *' damages for detention ; " or ** demurrage at £2 per diem" (x), 
when demurrage will begin at a time unascertained, except tnat 
such time uiust be reasonable. 

(3). None : as " ten days to load," or " load according to the 
custom of the port," or simply ** load," where all delay will be 
met by damages for detention. 

With regard, then, to the port of loading : — 

(1.) If there is an exhaustive stipulation for demurrage, the 
charterer will be freed from it by the cesser clause, the ship- 
owner having a co-eztensive lien : Sanguinetti v. Pacific Steam 
Navigation Comjpang (y). 

(2.) If there is a partial stipulation for demurrage, the char- 
terer will be freed from his liability for demurrage : Kieh v. 
Cory («) ; Francesco v. Masaey (a) ; but, as the shipowner has 

(p) Gray v. Carr (1871), L. R. 6 Q. B. 522. 

Iq) Francesco v. M'Msey (1873), L. R: 8 Ex. 101 ; Kish v. Cory^ vide supra, 

(r) Gray y. Carr ; Francesco v. Massey, vide supra, 

(s) The parts in brackets are not yet clear law : see note sub. 

(0 Clink 7. Radford (1891), 1 Q. B. 625 ; Danlop v. Bulfour (1892), 1 Q. B. 
507 ; Lockhart t. Falh (1875), L R. 10 Ex. 132. Gardiner r. Macfarlane (1889), 
16 Sc. Sess. C, 4th Ser. 658. 

{u) See also Article \2\ypo8t. 

(x) Cf. Harris v. Jacobs (1885), 15 Q. B. D. 247. 

M (1877), 2 Q. B. D. 238. 

(2:)(1875). L. R. lOQ. B. 553. 

(a) (1873), L. R. 8 Ex. 101, and see the reasoning in aink v. Radford (1891), 
1 Q. B. 625, and Dtmlop v. Balfow (1»9J), 1 Q. B. 507. 
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DO lien for damages for detention ; Oray v. Cart (6) ; the 
charterer will not be freed from his liability for it : France$co v. 
Masaey (c). 

(3.) If there is no stipulation for demurrage at the port of 
loading, but there is one for the port of discharge, the shipowner 
will not have any lien for damages for detention at the port of 
li>ading : Oray v. Carr (h) ; the charterer will not be freed from 
his liability for thum : Lockhari v. Folk (d), 

(4.) If there is no stipulation for demurrage either at the 
port of loading or port of discharge, but a lien for demurrage, 
it will be construed to give the shipowner a lien for damages, 
for detention at the port of loading, and therefore to excuse 
the charterer from liability for such damages; BannUier v. 
Breelauer (e). 

Ccue 1. — A ship was chartered to load in regular turn in the customary 
manuer ....'* this charter being concluded by C. on behalf of another 
party resident abroad, it is agreed that all liability of C. in every resp* ct 
and as to all matters and things as weU before as during and after the 
shipping of the cargo shall cease as soon as he has shipped the cargo.** 
HeLdj that by thiH clause the charterers, on shipment of the cargo, were 
protected from liability for delay in loading (/). 

Case 2. — ^A ship wa» chartered by C *' lo It tad in fifteen working days, 
the vessel to be discharged at the rate of thirty-five tons per working day, 
and ten days on demurrage over and above her said lay-days, O.'s liability 
to cease when ship is loaded, the captain having a lien upon the cargo for 
freight and demurrage." A claim was made against G. for five days' 
demurrage, and fourteen days' detention beyond the days on demurrage. 
On the trial C. was held liable both for demurrage, and for damaores for 
detention. He appealed as to demurrage, admitting he was liable for 
damages for detention. Held^ that as the owner had a lien for demurrage, 
C. was not liable for it (g). 

Case 3. — A ship was chartered by C. to cany rice, calling at a port for 
orders "to be forwarded within forty-eight hours after notice of her 
arrival had been given to and received by charterer's agents in London, 
or lay-days to count .... Liability of G. to cease as soon as cargo is on 
board, provided the same is worth the freight at port of discharge, but 
the owners of the ship to have an absolute Uen on the cargo for all 
demurrage.** 0. delayed orders at the port of call, and ordered the ship to 
a port which was not good and safe. Held, that G. was exonerated by 
the cesser clause, the term " lay-days to count " giving the owner some 
protection by his lien on the cargo (A). 



(6) (1871), L R. 6 Q. B. 522. 

(c) (1873), L. R. 8 £z. 101, and see the reasoning in Clink v. Badford (1891) 
1 Q. B. 625, and DurOop v. Balfovw (1892), 1 Q. B. 507. 

id) (1875), L. R. 10 Ex. 132 ; Qardiner v. MacfarUme (1889), 16 Sc. Sesf. C. 
4th Ser. 658. 

(0) (1867), L. R. 2 C. P. 497 ; but see note, p. 125. 

(J) Milvain v. Perez (1861), 8 £. & £. 495. See also Ogksby v. Tglesias 
(1858), £. B. & £. 930. 

(g) Francesoo v. Massey (1873), L. R. 8 Ex. 101. See also Kish v. Cory 
(C.A., 1875), L. R. 10 Q. B. 553. 

(A) French v. Gerher (C.A., 1877), 2 C. P. D. 247. 
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Case 4. — A ship was chartered to L>ad ib the customary manuer, proceed 
to Z. and then delivfr, "the cargo to be discharged in ten working days. 
Demurrage at £2 per 100 tons register per diem. The ship to have an 
absolute lien on cargo for freight and demurrage, the charterer's liability to 
any clauses in this charter ceasing when he has deliyered the cargo aloni;- 
side ship.** llie ship was delayed in loading. HeLd^ that demurrage in 
the clause giving the lien only applied to demurrage at the port of dis- 
charge, and that the charterer was therefore liable for damages for deten- 
tion at the port of loading (i). 

Case 6. — ^A ship was chartered to load a full and complete cargo . . • • 
'* this charter being concluded by C. for and on account of another party, 
it is agreed that all liability of G. shall cease as soon as the cargo is shipped, 
loading excepted, the owner agreeing to rest solely on his lien on the cargo 
for freight, demurrage, and all other claims." Hddy that the charterers 
were liable for delay in loading (A;). 

Caee 6. — ^A ship was chartered by C. "to load and unload with all 
despatch .... C.'s liability to cease when the cargo is shipped, provided 
the same is worth the freight on arrival at the port of discharge, the 
captain having an absolute lien on ir for freight and demurrage." Hdd^ 
that demurrage applied to delay at the port of loading, that the owner had 
therefore a lien for it, and that the charterer was not liable (l\ 

Note. — Lord Bramwell piquantly described this class of cases 
as " oases where no principle of law is involved, but only the 
meaning of careless and blovenly documents " (m). There is, 
however, an important conflict of principles of construction. 
The earlier cases seem to have proceeded on the view that the 
eesBer dauae only freed the charterer from his liability for 
breaches occurring after the shipment of the cargo, unless an 
intention to free him from liability for previous breaches was 
clearly shown : Milvain v. Perez (n). Later and more authorita- 
tive construction has, in all cases where a lien has been given to 
the shipowner, freed the charterer from liability for breaches 
before shipment of cargo, to the extent of the lien, unless an in- 
tention to render him liable was clearly shewn : acting on 
the principle that the charterer's exemption should be co- 
extensive with the shipowner's lien (o). But, if this is to be 
consistently applied to the claims for or in the nature of 
demurrage, either (I) there must be a lien for damages for deten- 
tion in hading^ under the name of '* demurrage " ; (for if there is 

(0 Lockhart t. Falk (1875), L. R. 10 Ex. 132 ; Gardiner v. Moufarlane (1889), 
16 Sc. Se«8, C. 4th Ser. 658 : uee Clink t. Radfotd (1891), 1 Q. B. 625; DwUop 
v. Balfour (1892), 1 Q. B. 507. 

(Jt) Lister y. Van Haanabergen (1876), 1 Q. B. D. 269. This case turns on 
express evidence of intention in the words <* loading excepted/' So also Pederson 
T. Lotinga (1857), 28 L. T. 267, may be supported as turning on a clause to 
pay demurrage at the port of loading, day by day, and is so construed by Black- 
burn, J., in Christoffersen v. Hansen (1872), L R. 7 Q. B. at p. 514. 

(0 Bannister v. Breslauer (1867), L. R. 2 C. P. 497. This case has been 
much doubted, but nerer formerly oyerruled. See aub p. 125. 

(m) L. R. 6 Q. B. at p. 549. 

(n) (1861), 3 E. & E. 495. 

(o) See Clink t. Badford (1891), 1 Q. B. 625 ; Dunlop v. Balfour (1892), 
1 Q. B. 507. 
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not, and the charterer is freed from liability for all breaches 
before the shipment of cargo, he is freed from liability for 
damages for detention in loading, while the shipowner has no 
corresponding lien on the cargo to indemnify him ; or (2) the 
charterer must, in spite of the cesser clause, still he liable for damages 
for detention at the port of loading : for, if he is not, the shipowner, 
having no lien for such damages, is also precluded by the cesser 
clause from his remedy against the charterer, and thus has a 
wrong without a remedy. 

The only case in which a lien for " demurrage " has been 
held to cover damages for deteution \a Bannister v. JBreslauer (p)y 
in which there was no provision at all in the charter for 
demurrage in the strict sense, though a lien for " demurrage " 
was given, and this is the only ground on which this case is 
sustainable (q). It is clearly settled that in charters where 
there is a provision for demurrage at the port of discharge, 
but none at the port of loading, the charterer will not be freed 
by the cesser clause from liability for damages for detention at 
the port of loading (r), and the only case waiting judicial 
decision is where there is a partial provision for demurrage at 
the port of loading, as ** ten days on demurrage at £10 per 
diem," which does not cover the whole delay. In this case the 
charterer will certainly be freed from his liability for demurrage 
in the strict sense, but his liability for damages for detention 
beyond the agreed days remains doubtful. 

The difficulty was recognised by Brett, J., and Amphlett, B., 
in Kish v. Cory («) ; but the deciKion of the point was not neces- 
sary to the case, and Amphlett, B., therefore declined to express 
any opinion, while Brett, J., and Coleridge, C. J., held the view, 
that the first alternative, a lien for damages for detention, under 
the name of " demurrage," or, in wider terms, a lien to the ship- 
owner for whatever claims the charterer is exempted from, would 
be adopted when the ca^e arose. Gleasby, B., suggested the 
second alternative. 

In Oray v. Carr (1871) (t^ four judges in the Exchequer 
Chamber expressly held that tne clause, '* the owners to have an 
absolute lien for demurrage on the cargo," did not give the owners 
a lien for damages for detention at the port of loading, as dibtin- 
guished from demurrage there; and Brett, J., who, with Willes, J., 
dissented on another point, said nothing to qualify this, but put 
forward as his own view that the cesser clauEC only ireed the 
charterer from liabilities arising after loading. In that case a 
ship was chartered to load at X. in *'• fifty running days for 
loading, to be discharged as fast as ship can put cargo out, and 

(p) (1867), L. R. 2 C. p. 497 ; see post, p. 125. 

(g) Per Bowen, L,J., in Clink v. Radford (1891), 1 Q. B. at p. 631. 

(r) Clink V. Radford, v. ».; Dvnlop v. Balfour (1892), 1 Q. B, 607. 

(s) (1875), L. R. 10 Q. B. 553. 

(0 L. R. 6 Q. B. 522. 
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ten days on demurrage at £8 per days. The owners to have an 
absolute lien on the cargo for . . . demurrage . . . charterer's 
liability to cease on shipment of the cargo." Cargo was shipped 
under bills of lading to be delivered as per charter to G., 
'* he payine freight, and all other conditions, or demurrage, if 
any should be incurred for the goods, as per charter.*' The 
vessel was detained ten days on demurrage in loading at X., 
and eighteen days beyond. At the port of discharge the master 
claimed against the consignees a lien for demurrage for ten days 
and for damages for detention for eighteen days. It thus became 
essential to determine what lien the master had by charter, 
before ascertaining how much of the charter the bill of lading 
incorporated. And four judges (u) expressly held that the ship- 
owner under such a charter had a lien for demurrage, but not 
for damages for detention. In France9co v. Mousey (x) the Court 
below had held the charterer liable for damages for detention, 
and, though he appealed successfully against another part of 
their judgment, he did not appeal on this point, on which the 
Court had followed Qray v. Carr, And in Lockhari v. Falk (y). 
Clink V. Badford (2), and DurUop v. Balfour (a) the Court 
expressly held that demurrage in the clause giving the 
lien must be confined to demurrage in the strictest sense of 
the term. 

The suggested lien is open to the further objection that it is 
a lien for unliquidated damages, the objections to which in 
shipping cases have been pointed out most forcibly by Brett, J., 
himself in Oray v. Carr (0), 

On the other hand, in favour of the first alternative are the 
remarks of Coleridge, C.J., and Brett, J., in Kish v. Cory (c); 
the dicta of Mellish, L.J., and Brett, L.J., in Sanguineiti v. 
Pacific Steam Navigation Co. (d), and the cases of Bannister v. 
Breslauer (c), and Bestitution Co. v. Pirie (/). But in two of 
these cases the remarks of the learned judges on this point 
were not necessary for the decision; the third case has been 
much questioned (g\ and the last case must, it is submitted, be 
taken as overruled. 



(u) Gray v. (hrr (1871), L. R. 6 Q. h. per Cleaaby, B., at pp. 527, 528. 
Channell, B., p. 544. Bramwell, B., p. 551. Kellj, C.B., p. 556. 

(aj) L. R. 8 Ex. 101 ; C. A. (1873). 

(v) L. R. 10 Ex. 132, 136 (1875). Followed in Gardiner v. Macfarlane (1889), 
16 Sc. Sett. C. 658. 

(z) (1891), 1 Q. B. 625. 

(a) (1892), 1 Q. B. 507. 

(6) Vide supra; at p. 535. See also Gink v. Radford, at pp. 629, 031, 633, 
and Dttnlop v. Balfour, at pp. 516, 519. And see Phillips v. Rodie (1814), 15 
East, 547, et sub Article 161. 

(c) (1875), L. R. 10 Q. B. (C. A.) 553. 

(d) (1877), 2 Q. B. D. (C. A.), 238. 

(e) (1867), L. R. 2 C. P. 497. 

if) (1889), 61 L. T. 330 ; affirmed, 6 Times L. R. 50. 

(^) Brett, M.K., following his own remarks in Sanguinetti r. Pacific Steam Co,, 
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In Kish V. Cory (h) a ship was chartered "to be loaded in 
thirteen working days, and discharged at not less than thirty-five 
tons per working day. Ten days on demurrage above the said 
days. Charterer's liability to cease when ship is loaded, the 
captain having a lien on cargo for freiji^ht and demurrage." It 
was held, following Francesco v. Maasey, that the charterer was 
not liable for den^nrrage in the strict sense at the port of 
loading, for which the shipowner had a lien. But in the course 
of the argument, Brett, J., raised the question of damages for 
detention, and some of the judges expressed opinions on the 
point, though it was not involved in the decision of the case. 
Coleridge, C.J., said (i): "I am inclined to think that, even 
in a case where the shipowner sues for unliquidated damages 
for detention at the port of loading, and the charterer re- 
lies on the clause exempting hiiu from liability, it will be 
held that the charterer's liability ceases on loading, and the 
lien attaches " (k), Brett, J., in a lengthy passage (I) which 
deserves careful attention, expressed his strong opinion that 
" demurrage " should be held to cover damages for detention, 
and his readiness to adopt that view in future decisions. 

Amphlett, B. (m), declined to express an opinion as to which 
of the alternatives was the right view, as the question was 
unnecessary for the decision of the case. Grove, J., inclined to 
the opinion that the charterer was liable for breaches before 
shipment of cargo, but admitted that the authorities against 
him were so strong " that they could not be overruled even in 
a Court of Error." On the other hand, Cleasby, B. (n), con- 
sidered the charterer would not be released from liability 
for damages for detention, and Pollock, B., appeared to agree 
with him. 

The authority of Kiah v. Cory (h) appears therefore to stand 
thus : the point was unnecessary lor the decision of the case, 
and did not properly arise in it. Two, possibly three, judges (o) 
expressly hold that a lien for demurrage should be construed to 
include damages for detention; two judges (p) apparently pre- 
fer the other alternative, that the charterer should be liable for 
damages for detention in spite of the cesser clause, and one (g) 



gave a similar wide interpretatiou to "demurrage** in Harris v. Jacobs (1885), 
15 Q. B. D. 247. The Scotch Courts have refused to fullow these dicta of Lord 
Ehher. See Gardiner v. Macfarlane (1889), 16 Sc. Sess. C. 4th Ser. 658. 

(/i) (1875), L. R. 10 Q. B. (C.A.),553. 

(i) L. R. 10 Q. B. at p. 558. 

(A) This, of course, is directly contrary to Gray v. Carr (1871), L. R. 6 Q. B. 
522, which only seems to have been cited on an incidental point. 

(/) At p. 559, 560. 

(m) Kish V. Cory, L. R. 10 Q. B. at p. 563. 

(n) At p. 562. 

(o) Coleridge, C. J., Brett, J., possibly Grove, J. 

(/>) Cleasby and Pollock, BB. | 

Iq) Amphlett, B. 
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declines to pronounce an opinion. Moreover, an express decision 
of the Ck)urt of Exchequer Chamber on the point (r) was not 
referred to by the judges. 

The case of Sanguinetti v. Pacific Steam Navigation Go, (s) as 
an authority on this point stands in the same dubious position. 
In that case a ship was chartered to load coal '* at X., at the rate 
of seventy-five tons per clear working day : stiffening coal if re- 
quired, to be supplied at ship's expense, and at the rate of forty 
tons per dear working day ; all days on which stiffening coal is 
taken on board to be excluded from the computation of the said 
working days allowed for loading. The vessel to be discharged 
at the rate of forty tons per clear working day .... Demurrage 
to be paid for each day beyond the said days allowed for load- 
ing and discharging at 3d. per ton per diem^ the master to have 
a lien on the cargo for all demurrage due under this agreement. 
All liability of the charterers under this agreement shall cease 
as soon as the cargo is on board .... the owner and master to 
have a lien on the cargo for all demurrage." 

A delay of forty-eight days in all happened during the load- 
ing, a great part of which was in loading stiffening coal. If 
therefore the demurrage clause applied to days on which such 
coal was loaded after the lay days had expired, the whole of 
the delay would be covered by the lien for demurrage. All 
the judges held that the demurrage clause did so apply, and 
that, as the shipowner was fully protected by his lien, the 
charterer was not liable. This decided the case, but the Court 
also dealt with the supposition that the demurrage clause did 
not apply, and that the delay in loading stiffening coal would 
give rise to a claim for damages for detention. In this supposed 
state of the case Mellish, L.J., appears to hold, though not 
very decidedly, that the shipowner would have a lien for the 
damages for detention, under the term " demurrage " (f). Amph- 
lett, B., does not express any opinion, and Brett, L.J., takes the 
same view (u) he had taken in Kish v. Gory, Again, Gray v. 
Garr is not noticed by the Court ; and this case (the only clear 
opinion on the point, and that obiter, being that of Brett, L.J., 
who had previously expressed the same opinion) does not much 
strengthen the position against Chray v. Garr, 

In tbe case of Bannister v. Breslauer (x), which was decided on 
demurrer, the charter contained th^ clauses : " Cargo to be loaded 
and unloaded with all despatch .... the charterer's liability 
on this charter to cease when the cargo is shipped, the owner 
having an absolute lien on it for . . . demurrage." There was 
no provision in the charter for the payment of *• demun*age " 

(r) Gray ▼. Carr. 
(s)(1877). 2Q. B. D. 239. 
(0 2 Q. B. D. at p. 247. 
(u) At p. 252. 
(JT) (1867), L. R. 2 C. P. 497. 
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under that name. I'be vessel was detained in loading, and the 
owners sued the charterer for damages for detention. The 
judges (y) held that the charterer was discharged, on the view 
apparently that the owner had a lien for damages ft^r detention, 
under the name of "demurrage." They barely notice the 
difference between the two. 

This case has been severely criticised. In Grray v. Carr (z) 
Brett, J., thought " the interpretation of the charter in that case 
too severe," and that the charterer was not abs »lved, though the 
learned judge then based the charterer's liability on the principle 
that the cesser clause only freed the charterer from liabilities 
incurred after shipment of cargo, which seems now bad law. 
He, however, suggested that there was in the charter a clause as 
to demurrage at the port of discharge, which the wording of the 
report of the case negatives. Channell, B. (a), " thought the 
decision somewhat doubtful, if the charterer was held liable for 
damages for detention " (as was the case). Bramwell, B., " re- 
spectfully intimated his doubt of the decision " (h) ; and the 
majority of the Court held that the shipowner had not a lien for 
damages for detention under the names of demurrage. In 
Francesco v. Massey (c), CL asby, B., adopted the case without 
noticing the difficulty, and Bramwell, B., said : " Though that 
case has been qnesticmed it has not bc^en overruled, and is binding 
on us." In Kish v. Cory (d) Coleridge, C.J., said : " The reasoning 
on which that case was decided has been questioned, and perhaps 
on strict examination does not' appear perfectly accurate, but it 
seems to me the decision was perfectly right." 

If the cape is to stand it can only be on the narrow ground 
that, there being no demurrage clause in the chaiter, the lien 
for demurrage must have been intended to apply to damages 
for detention, as otherwise it would be meaningless. On this 
ground it is distinguished in Lockhart v. Falk (e) and in 
Clink V. Radford (/), and on this ground I have treated it as 
law on the text. But I cannot see how it is compatible with 
Qray v. Carr^ an express decision of the Court of Exchequer 
Chamber, with the remarks of Brett, J., and other judges in 
that case on the occurrence of words in these mercantile 
documents on printed forms, to which no meani?-g need be 
attached (^), and the inc««nvonience there suggested of a lien 
on cargo for unliquidated damages. It may perhapH be justified 
as a strict application of the " cesser clause *' even though there 

(^) M. Smith, Bvles, J J. ; Keating, J., with some doubt. 

(«) L. R. 6 Q. B.' at p. 537. 

(a) L. R. 6 Q. B. 522, at p. 546. 

(6) //>., p. 549. 

(c) (1873), L. R. 8 Ex. 101. 

(d) (1875), L. R. 10 Q. B. 553, at p. 558. 
(O (1875), L. R. 10 Ex. 132. 

If) (1891), 1 Q. B. at p. 629, 631. 
(f/) See Article 9, ante. 
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was no ocrreaponding lien ; but thia is not tlie ground of the 
judgments. 

In Bestituiion Co. v. Pine (A), which is very inadequately 
reported, Cave, J., appears to have followed the dicta of Lord 
Esher, already referred to, and the case is affirmed by the 
Court of Appeal. If the provisions as to loading were in the 
nature of demurrage, the caae is perfectly correct, but irrelevant 
if they were in the nature of damages for detention. The Court 
of Appeal has deliberately and emphatically decided the other 
way in the two cases of Clink v. Bad/ord (f) and Dunlop v. 
Balfour (k). 

Notwithstanding these dicta and decisions it is hard to 
see how the Courts in face of Oray v. Carr (I) can fail to hold 
where there is a demurrage clause in the chai-ter, that the 
lien for demurrage does not include a lien for damages for 
detention. 

The first alternative being thus disposed of, the second is that 
the charterer should still be liable for detention in loading, in 
spite of the '* cesser clause." Assuming that there is no lien for 
damages for detention, the adoption of this alternative would 
carry out the principle that the charterer's exemption should be 
co-extensive with the hhipowner's lien, at the expense of the 
strict interpretation of the clause. The alternative has been 
adopted in Lockhart v. Falk (m). Clink v. Bad/ord (t), and 
Dunlop V. Balfour (A), where the charterer was held liable 
fur damages for detention at the port of loading: it was 
also acted on in Francesco v. Massey (n), where the charterer 
did not dispute his liability for such damages for detention, and, 
to some extent, in Chriatofferaen v. Hansen (o), where, in the 
absence of a lien for demurrage, the charterer was held liable 
for demurrage at the port of loading in spite Of the cesser 
clause. 

As the result it seems that the principle to follow is, that the 
charterer's exemption should be co-extensive with the ship- 
owner's lien, and that, as the existence of a lien is governed by 
principles of law, or by express agreement, the lien should be 
the chief factor in the couple. That therefore where there is no 
lien, as in the case of unliquidated damages in the absence of 
express agreement, there should be no exemption for the char- 
terer. This is opposed to the view that the charterer should be 
held freed by the cesser clause, from all claims, and that there- 



(h) (1889) 61 L. T. 330 ; on appeal, 6 Times L. R. 50. 
(f) (1891), 1 Q. B. 625. 



(k) (1892), 1 Q. B. 507. 




[t) (1871), L. R. 6 Q. B. 522. The Scotch Coarts have so held in Gardiner ▼. 
MacfarUme (1889), 16 Sc. Seas. C. 4th Ser. 658. 
(m) (1875), L. R. 10 Ex. 132. 
(n) (1873), L. R. 8 Ex. 101. 
(o) (1872), L. R. 7 Q. B. 50?. 
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fore the shipowner's lien should be made co-extensive with his 
exemption. 

The adoption of this principle involves disapproval of the 
obiter dicta in Kish v. Cory (p), and in Sanguinetti v. Padfie 
Steam Navigation Co. (q), and perhaps of the decision in Bestiiu- 
turn Co, V. Pirie (r), and a carefnl restriction of the appli- 
cation of Bannister v. Breslauer («), which, in view of the direct 
authorities on the point which we have cited, does not seem 
without justification (t). 



(p) (1875), L, R. 10 Q. B. 553. 

(7) (1877), 2 Q. B. D. 239. 

(r) (1889), 61 L. T. 330 ; on appeal, 6 Times L. R. 50. 

(*) (1867), L. R. 2 C. P. 497. 

(t) For di«cii88ion of the question by the Scotch Courts, see Beynon v. Kenneth 
(1881), 8 Sc. Sess. Cases, 4th Series, p. 594 ; Lannh t. Kaaelnck (1882), 9 Sc Sess. 
Cases, 4th Series, p. 482 ; Salvesen v. Ony (1885), 13 Sc. Sess. Cases, 4th Series, 
p. 85, and Qardiner v. Macfarlane (1889), 16 Sc. Sess. Cases, 4th Ser., p. 658, in 
which the Scotch Courts refused to follow Lord Esher's dicta referred to aboTe, 
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SECTION V. 

The Bill of Lading as a Document of Title. 

Article 55. — Siff nature of the Bill of Lading. 

After the shipment of goods under a contract of affreight- 
menty the bill of lading (a), which, where there is no charter, 
constitutes the most important evidence of the contract of 
affreightment, is signed by the carrier or his agent (6), and 
delivered to the shipper. Such signing does not give rise 
to any new contract, but only gives precision to one which 
had been previously made. 

The signature and delivery of the bill of lading creates a 
document, subsequent dealings with which may have effects 
on the property in the goods shipped. 



Article 56. — Indorsement of Bill of Lading. 

Goods shipped under a bill of lading may be made deli- 
verable to a named person, G., or to a name left blank, or 
" to bearer," and in the first two cases may or may not be 
made deliverable " to order or assigns." 

Bills of lading making goods deliverable " to order," or 
" to order or assigns " are by mercantile custom negotiable 
instruments, the indorsement and delivery of which may 
affect the property in the goods shipped (c). 

(a) The shipper has nsnally obtained the printed form of the bill of lading nsed 
by the shipowner, and has filled in the details before presenting it ; it is checked 
by the shipowner or his broker and then signed. 

(6) Usually in London for steamers, the loading broker, or the person doing his 
work ; for sailing ships, nsually the master ; abroad, either the branch house, or 
agent of the line, or the master. Difficulties experienced by a goods owner 
suing a shipowner in proving the agency of the person signing the bill of lading 
may frequently be avoided by suing in tort. 

(c) Custom of merchants, as found in the special verdict in Lickharrow ▼. 
Maaon (1794), 5 T. R. 683; discussed by Lords Selborne and Blackburn, in 
SeMoell y. Burdick (1884), 10 App. C. 74 ; and in Blackburn on Sale, 1st ed. pp. 
282-289. 

K 
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Indorsement is effected either by the shipper or con- 
signee writing his name on the back of the bill of lading, 
which is called an " indorsement in blank," or by his 
writing ** Deliver to I. [or order], F.," which is called an 
•* indorsement in full "(d). 

So long as the goods are deliverable to a name left blank, 
or to bearer, or the indorsement is in blank, the bill of 
lading may pass from hand to hand by mere delivery, or 
may be re-delivered to the original holder without any 
indorsement, so as to affect the property in the goods (e). 

But the holder of the bill may at any time fill in the 
blank either in the bill or indorsement, or restrict by in- 
dorsement the delivery to bearer, such power being given 
to him by the delivery to him of such a bill of lading (d). 

Semble. — A bill of lading which does not contain some 
such words as ** to order," or " to order or assigns," or which 
is indorsed in full, but without such words (/), is not a 
negotiable instrument (g). 

Note. — Where goods are to be carried under a through bill of 
lading, separate bills of lading are sometimes signed for the 
conveyance of goods on subsequent stages of the transit. In 
these bills of lading the company, or the shipowner signing 
the through bill of lading appears as the shipper, and there is 
indorsed on the bills, " Delivery to be made to the holders of 
the original bill of lading duly indorsed, per ss. /S., from X., 
dated " This is done to prevent conflicting claims to the 
goods from two sets of bills of lading for the same goods being 
in circulation. 



Article 57. — Effects of Indorsement. 

The indorsement and delivery of a bill of lading by the 
person entitled to hold it have effects depending partly on 
custom and partly on statute. 

(d) See note (c), anUy p. 129. 

(6') Per Lord Selborne in Swell v. Burdick, 10 App. C. at p. 83. The in- 
ference that an assignment of property is contemplated will be weaker from an 
indorsement in blank than from one in full. 

if) ^f'f ** deliver to A." 

(g) Hender$<fn y. CompMr cTEscompte dc Paris (J 873), L. R. 5 P. C. 253, at 
p. 260. 
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I. — By mereantile evstom (h) such an indorsement and 
delivery of a bill of lading, made after shipment of the goods 
and before complete delivery of their possession has been 
made to the person having a right under the bill of lading 
to claim them (e), transfers such property (j), as it was the 
intention of the parties to the indorsement to transfer (k). 

II. — By the BUh of Lading Act (i), the indorsee of a bill 
of lading, to whom under the particular circumstances of 
the indorsement the property in the goods shipped under 
the bill of lading passes, has all the rights and duties of 
the original shipper under the contract evidenced in the 
bill of lading (w). 

III. — By the Admiralty Jurisdiction Act, indorsement of 
the bill of lading may give to the indorsee rights of action 
in the Court of Admiralty against the carrying ship (n). 



Article 58. — Effects of Indorsement on Property by Mercantile 



Gustom. 



The presumed intention of the parties in indorsing a bill 
of lading may vary widely according to the circumstances. 

It may be an intention : — 

1. To absolutely transfer the property in the goods (o), 
subject only, if the price be unpaid, to the right of the unpaid 
vendor ( j>) to stop the goods in their transit to the vendee, 
as a means of re-asserting his lien on the goods for the price 
unpaid, known as the right of Stoppage in transitu (q), 

(h) Ab stated in the speeial rerdict in Lickbarrow v. Mason (1794), 5 T. R. 683. 
Sve note (c), ante. 

(0 Barber v. Meyerstein (1870), L. R. 4 H. L. 317. Wrongful deliverj of the 
goods, apart from the bill of lading, does not render the bill ineffective as a 
symbol of property ; and its indorsement, even after such wrongful delivery, may 
still pass the property : Slwrt v. Simpson (1866), L. R. 1 C. P. 248. 

(j) Strictly speaking, the property is transferred, not by the indorsement, but 
by th** contract under which the indorsement is made : see per Lord Bramwell, 
10 App. C, at p. 105. 

(k) Sewell V. Rnrdick (1884), 10 App. C. 74, and see Article 58. 

(0 (1855), 18 & 19 Vict. c. Ill, vide post, Appendix III. 

(m) Seireil v. Burdick, vide suproy and see Article 75. The indorsee does not 
obtain any ris;hts and duties of the original ship^ier, which are not derived from 
the contract evidenced in the bill of lading. LeJtic y. Ward (1888), 20 Q. B. D. 
476. 

(n) (1861), 24 Vict. c. 10, § 6, vide post. Article 77, and Appendix III. 

(o) See Article 59. (p) See Article 60. (7) See Articles 63-71. 

K 2 
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2. To pass the property on certain conditions, as on the 
acceptance of bills of exchange for the price (r). 

3. To effect a mortgage of the goods as security for an 
advance (s). 

4. To effect a pledge of the goods for the same pur- 
pose (t), 

5. To pass no property at all in the goods (u). 

Note. — The decision in Sewell v. Burdich (x) has made it clear 
that the effect of the indorsement of a hill of ladin^; depends 
entirely on the particular circumstances of each indorsemont, 
and that there is no general rule that indorsement passes the 
whole legal property in the goods, as had been strongly con- 
tended by Brett, M.R., (y\ in the Court below, and in Olyn, 
Mills, d Go, V. East and West India Docks (z). In the light of 
this decision, the specinl verdict in Lichharrow v. Mason (a), 
which recites that " the property is transferred by indorsement," 
must be read "the property which it was the intention to 
transfer is transferred ; " (b) and many obiter dicta on the subject, 
such as the statement of Lord Hatherley in Barber v. Meyer- 
stein (c), that, when goods Hre at sea, assigning the bill of lading 
is parting with the " whole and complete ownership of the 
goods/' and of Lord Westbury in the same case (c), that the 
transfer of the bill of lading for value "passes the absolute pro- 
perty in the goods," must be taken as overruled, or strictly 
limited to the circumstances of the particular case (d). 



Article 59. — Intention to transfer the whole. Property by 
Indorsement of the Bill of Lading. 

Property in goods at sea may be completely passed by 
indorsement and delivery of the bill of lading under which 
they are shipped, in exchange for payment of the price. 

Note 1 . — The question of property in goods shipped is not of 
great importance to the shipowner, as he is safe in delivering to 
the holder of the first bill of lading duly presented, if he has no 



(r) See Articles 61, 62. {z) (1880), 6 Q. B. D., at p. 480. 

Is) See Article 72. (a) (1794), 5 T. R. 683. 

t) See Articl' 73. (h) As suggested by Lord Selborne, 10 

(w) See Article 74. App. C, at p. 80. 
(X) (1884), 10 App. C. 74. (c) (1870), L. R. 4 H. L. 325, 335. 

(y) 13 Q. B. D., at p. 167. (d) See 10 App. C, at pp. 81, 104. 
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notice or knowledge of other claims (e), while if he has such 
knowledge, though probably in strict law he must either deliver 
at his peril to the rightful claimant, or interplead (/), yet in 
practice he can almost always obtain in exchange for delivery 
of the goods an indemnity against legal proceedings, which will 
render him virtually safe. For this reason I have not gone 
minutely into the numerous cases on this subject. An exhaus- 
tive discussion of them will be found in Benjamin on Sale, 
3rd ed. pp. 328-354, and a summary of the results at p. 352, 
Part of this summary has been approved by the House of 
Lords (^), and a similar summary is to be found in the judgment 
of Cottun, L.J., in Mirahita v. Ottoman Bank (h). 

Note 2. — The property in goods shipped under a bill of lading 
may be passed without indorsement of such bill (t), and it 
would seem that subsequent indorsement of the bill of lading 
will have no eflfect. But see Kemp v. Falk (J). On the effect 
of a sale of goods at sea 0. F. I. (cost, freight and insurance), 
see Delaurier v. WylUe (k). 



Article 60. — Unpaid Vendor's Seeurities, 

Where goods are shipped by a vendor, in pursuance of 
his buyer's order, for delivery to the buyer, such shipment 
prima facie passes the property to the buyer, delivery to 
the ship being equivalent to delivery to him (Z). 

But under these circumstances the unpaid vendor has the 
right to stop the goods in transitu (m), though they are 
made by the bill of lading deliverable to the vendee (n). 

An unpaid vendor frequently insists on more than this 
security for the price, and deals with the bill of lading so as 
to prevent the property in the goods from passing to the 
vendee on their shipment, either by : — 

(I.) Reserving to himself ihejm disponendi (o). 

(11.) Conditional indorsement of the bill of lading (p), 

(c) Glyn Mills v. West India Dock Co. (1882), 7 App. C. 691 ; see Article 125. 
(/) Per Lord Blackburn, 7 App. C, at p. 611. 
(^) Shepherd v. Hari-Uon (1871), L. R. 5 H. L. 116, at p. 127. 
(A) (1878), 3 Ex. D., at p. 172. 

(0 Meyer v. Sharpe (1813), 5 Taunt. 74; Nathan t. Giles (18U), 5 Taunt. 
658. 
(;•) (1882), 7 App. C. 573. 
Ik) (1889), 17 Sc. Sess. C. 167. 

(0 Shepherd y. Harrison (1871), L. R. 5 H. L. 116, at p. 127 ; and see Article 68. 
(m) Vide pot, Article 63. 

(n) Ex parte Banner (1876), 2 Ch. D. 278, at p. 288. 
(o) See Article 61. (|0 See Article 62. 
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Article 61. — Beservation ofjvs disponendi by unpaid Vendor. 

The unpaid vendor may take from the master a bill of 
lading making the goods deliverable to his order or to his 
agent, and may forward this bill to his agent, with instruc- 
tions not to indorse it to the vendee except on payment for 
the goods. 

If he takes the bill in this form on his own behalf, and 
not as agent for, or on behalf of, the purchaser, he thereby 
reserves himself the power of absolutely disposing of the 
goods, known as the jaa disponendi^ and no property will 
pass to the purchaser by the shipment (g). Payment or 
tender of the price will pass the property to the pur- 
chaser (r), unless this> disponendi has been reserved by 
the vendor for some other purpose than that of securing the 
contract price (s). 

Note. — It has been discussed whether the jus disponendi is 
merely a vendor's lien, or is some right in the vendor concomitant 
with property in the vendee, or whether it amouuts to a state- 
ment that the acts of the vendor prevent the property from 
passing to the vendee on shipment of the goods, and postpone 
the vesting of the property till certain conditions are satisfied. 
Ogg V. Shuter (t) shews that it is more than a vendor's lien. 
The judgment m Mirahita v. Ottoman Bank (u) declines to decide 
between the last two alternatives, but the language of Cotton, 
L.J., in the same case appears to shew that to speak of the 
vendor's/tt* disponendi is another way of saying that the property 
has not passed to the vendee, whatever may be his righto 
under the contract of sale. 



Article 62. — Conditional Indorsement by Unpaid Vendor. 

The unpaid vendor may draw a bill of exchange on the 
vendee for the price, and either : — 

(I.) Forward it for acceptance, together with a copy of 

(7) Shepherd v. Harrison (1871), L. R. 5 H. L. 116; Mirabita v. Ottoman Bank 
(1878), 3 Ex. D. at p. 172; Ogg v. Shuter (1875), 1 C. P. D. 47; Gabarron y. 
Kreeft (1875), L. R. 10 Ex. 274. 

(r) Mirabita v. Ottoman Bank, ffide supra, 

(s) Wait V. Baier (1848), 2 Ex. 1. 

(0 (1875), 1 C. P. D. 47. 

(«) (1878), 3 Ex. D. 104. 
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the bill of lading {x)y sending also an indorsed bill of lading 
to his agent (y) ; or : — 

(II.) Discount it at a bank, depositing an indorsed bill 
of lading as security for the advance, and leaving the bank 
to present the bill of exchange for acceptance, together with 
the bill of lading {z). 

In case (I.) the vendee cannot retain the bill of lading, or 
obtain the indorsed bill of lading, unless he accepts the 
bill of exchange (a). 

In case (II.)> ^^ cannot obtain the bill of lading from the 
bank unless he satisfies the bank's claim for advances (b) ; 
but if, before the bank realizes the goods to satisfy its claim, 
the vendee tenders the amount claimed, the property in the 
goods will at once pass to him (c\ and he will be entitled to 
the bill of lading, unless the /us e2tj|pa7ie7)(2e has been reserved 
by the vendor with some other intention than that of 
securing the contract price {d). 

The vendee is not entitled to require delivery of all copies 
of the bill of lading before accepting bills of exchange, if the 
copy tendered is in fact effectual to pass the property ; nor, 
sembUy can he claim that they should be delivered at such 
a time that they can be forwarded to arrive at the port of 
destination before the ship, but only that the shipper shall 
forward them with all reasonable dispatch (e). 

In all these cases the vendor, by reserving the jua die- 

(«) In Coventry ▼. Gladstone (1867), L. R. 4 £q. 493, an attempt to set up a 
cuatom to deliver bills of lading, not when bills of exchange were accepted, but 
when thej were paid, failed. 

(y) Shepherd t. Harristm (1871), L. R. 5 H. L. 116. 

(») Turner ▼. Tt-ustees of Liverpool Docks (1851), 6 Ex. 643. Where a bank 
presents a bill of exchange with bills of lading annexed, it is not taken to 
guarantee that the latter are genuine: Leather v. Simpson (1871), L. R. 11 £q. 
398 ; Baxter v. Chapman (1874), 29 L. T. 642. 

(a) Shepherd v. Harrison (187 Ij, L. R. 5 H. L. 116. For special facts under 
which the consignee who had received bills of lading was held not bound to 
accept bills of exchange drawn against them, see Depperman v. Hubbersty (1852), 
17 Q. B. 766 ; for special facts in which the consignee was held to be bound, see 
Imperial Ottoman Bank v. Cowan (1874), 31 L. T. 336 ; Hoare y, Dresher (^1859), 
7 H. L. C. 290. 

(6) Tttmer y. Trustees of Liverpool Docks (1851), 6 Ex. 543. 

(c) Mirabita ▼. Ottoman Bank (1878), 3 Ex. D. 164. 

Id) Wait V. Baker (1848), 2 Ex. 1. See also Barber v. Taylor (1839), 5 M. & W. 
627 ; aUbert v. OtU'fnon (1872), L. R. 8 Ch. 16. 

(0 Sanders v. Maclean (1883), 1 1 Q. B. D. 327. 
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ponendi, is prittid facie presumed to intend to retain the 
property in the goods (/), and the burden of disproving 
this intention lies on those who dispute it (g). 

Case 1. — P. requeste<? V. in Brazil to purchase cotton fur him; V. did 
80 and forwarded it to England, taking a bill of larinir deliverable to V.'s 
order, and describing the cotton in the invoice as " shippt d on account and 
at the risk of P." V. forwarded to his agent W., the invoice smd two bills 
of lading ; W. sent on to P. the invoice and one bill of lading, indorsed, and 
a bill of exchange for the price of the cotton. P. refused to accept the biU 
of exchange, but kept the bill ot lading, which he handed to his brokers, 
who paid the freight on the cotton, and got a delivery order from the ship- 
owners. Meanwhile, W. obtained delivery of the cotton under the second 
bill of lading. Held, that W.*b action reserved to him the Jus dispo^ 
nenrliy and the property in the cotton ; that P. could not keep the bill of 
lading without accepting the bill of exchange, and that W. was justified in 
taking possession of the cotton (^). 

Case 2. — V. purchased goods in X., as agents for P. in England, with the 
proceeds of bills drawn by V. on P., and discounted in X. On shipping, 
V. took bills of lading making the goodd deliverable to P., and forwarded 
them to P. by post, with notice of the bills of exchange drawn. While the 
jioods were in transitu^ P. became bankrupt, having accepted some of the 
bills, but having paid none. Eddt that the property had passed absolutely 
to P., subject only to V.*s right to stop in transitu (i). 

Ca^se 3. — V. snipped guano to P., as the result of a correspondeDce, 
which objected to tlie proposed price, but asked the captain to bring some 
other goods as \\ell. P. insured the cargo. Y. took a bill of lading, 
making the goods deliverable to V,, or order, but before it was indorsed to 
P. the ship was wrecked. The jury found that Y. bad intended the ship- 
ment to pass the property to P., and had not intended to keep the guano 
in his own hands ; and this verdict was sustained by the Court, who hdd 
that the property was in P. from the shipment (1c), 

Case 4, — ^Y. sold potatoes to P., payment to be by cash against bill of 



(/) The property and ix)S8e8sion in goods shipped has been held io be trans- 
ferred to the vendee on the facts of the following cases : — Walley v. Montgomery 
(1803), 3 East, 585 ; Coxe v. Harden (1803), 4 East, 211 ; Ogle v. AthxMon (1814^ 
5 Taunt. 759 ; Wilmhurst v. Bowker (1844), 7 M. & G. 882 : Key t. Cotesworth 
(1852), 7 Ex. 595; Joyce v. Swomn (1864), 17 C. B., N. S. 84 ; Casih v. Playford 
(1872), L. R. 7 Ex. 98; Ex parte Banner (1876), 2 Ch. D. 278; Mirabita r. 
Ottoman Bank (1878), 3 Ex. D. 164 ; Colonial Ins, Co, v. Adelaide Ins. Co, 
(1886), 12App. C. 128. 

The property or possession was held to have been reserved by the vendor and 
shipper in the following cases : — Craven v. Ji'yder (1816), 6 Taunt. 433 ; Buck ▼. 
Hatfield (1822), 5 B. & Aid. 632; Brandt v. Botclby (1831), 2 B. & Ad. 932 ; 
EllershaxD v. Magniac (1843), 6 Ex. 570; Wait v. Baker (1848), 2 Ex. 1; Van 
Casteel r. Booker (1848), 2 Ex. 691 ; Jenkyns v. Brown (1849), 14 Q. B. 496; 
Turner v. Tt^stees of Liverpool Docks (1851), 6 Ex. 543; Moakes v. Nicolson 
(1865), 19 C. B., N. S. 290; Falke v. Fletcher (1865), 18 C. B., N. S. 403; 
Shej^rd v. Harrison (1871), L. R. 5 H. L. 116 ; Ogg v. Shuter (1875), 1 C. P. D. 
47 ; Gabarron v. Kreeft (1875), L. E. 10 Ex. 274. 

(g) Joyce v. Swann (1864), 17 C. B., N. S. 84. 

(A) Shepherd v, Harrison (1871), L. R. 5 H. L. 116. See also Batrcw v. Coles 
(1811), 3 Camp. 92. 

(0 Ex parte Banner (1876), 2 Ch. D. 278. 

(A) Joyce v. Swann (1864), 17 C. B., N. S. 84. 
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lading, and took a bill of lading, deliverable to V. or order. The ship 
arrivwi on Jan. 26. W., the agent of V., presented on Jan. 27 the bill of 
lading to P., who refused to accept the bill of exchange annexed, on the 
plea of short shipment. 1'here was in fact no short shipment ; and en 
Feb. 2, W. sold the ])otatoes ; P. on the same day giving notice that he 
claimed them, but not tendering the price. Held^ that imtil P. paid or 
tendered cash against the bill of lading, the posse&don Qpimre property), 
was in W., with a power to sell the goods (J), 

Case 5. — ^V. purchased cotton by P.'s orders and shipped it on P.*s ship, 
v. taking a bill of -lading, making the cotton deliverable at Z., " to order 
or assigns, paying for freight for the cotton nothing, being owner's pro* 
perty." V., indorsed the bill in full: — "Deliver to the bank of Z., or 
order ; " drew bills of exchange on P., and discounted them at another bank 
on the security of an indorsed bill of lading. Y. also forwarded to P. an 
invoice stating that the goods were shipped *' by order and for account of 
P., and to him con.si<;ned.'* P. became bankrupt before the goods 
arrived ; V. paid the bills of exchange, and claimed to stop the goods in 
transitu ; the representatives of P. clainjed the goods on arrival. Hddf 
that by the terms of the bill of lading, V. reserved to himself the jus 
disponetidi in the goods, and did not lose it by indorsino; the bill to the 
bank ; and that he consequently was entitled to the goods as against P.'s 
representative (m). 

Case 6. — ^V. shipped 600 tons umber upon a ship chartered for P., nnder 
a bill of lading, dehverable to Y. or assigns. P. insured the umber. Y. 
drew a bill of exchange for the price and forwarded it for discount to the 
Z. bank, with the bill of lading. P. declined to accept the bill, but after- 
wards, and before the bank dealt with the cargo, tendered the amount of 
the bill of exchange, and demanded the bill of lading. The bank refused, 
and sold the umber. Hddf that the refusal and sde were wron;;ful, and 
that the property passed to P. on bis tender made before the bank had 
realised (n). 

Case 7. — Y. agreed to sell to P. corn for cash or acceptance on handing 
over bill of lading. Y. sent P. the charter of the ship made in Y.*s name, 
in which the com was loaded, and took a bill of lading, deliverable to Gr., 
or assigns. When the cargo reached its destination Y. left the invoice and 
an unindorsed bill of lading with P., who raised disputes as to the quality 
of the cargo, but afterwards tendered the price. Y. refused to accept it. 
Hddf that no property in the com passed to P., either at shipment, or by 
the tender of the price (o). 

Case 8. — Y. agreed to sell to P. iron, payment in cash in L., in exchange 
for bills of lading. Y. took a set of three bills of lading, forwarded two 
duly indorsed to his agents in L., and retained the third himself. On 
August 3, Y.'s agents tendered the two bills to P., who refused to jwy cash 
imless all three were tendered. V.'s agent accordingly procured the third. 



? 



'0 Ogg V. Shuter (1875), 1 C. P. D. 47. 

[m) Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 543. 

(n) Mirabita v. Imperial Ottoman Bank (1878), 3 Ex. D. 164. 

(o) Wait V. Baker (1848), 2 Ex. 1, distinguished in Mirabita v. Ottoman Bank 
(1878), 3 Ex. D. 164, as a case where the vendor kept a hold on the cargo 
for the purpose of securing his absolute property in the corn till he chose to 
pass it to the purchaser, and not merely to secure the contract price. Such a 
distinction has rather a slender foundation in fact, and it is submitted that the 
authority of Wait v. Baker is much weakened by the more recent decision. See 
also Ellersfiau) v. Mayniac (1843), 6 Ex. 570; Gabarron v. Krcc/t (1875), L. R. 
10 Ex. 274. 
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and tondcnxl tho three to P. on August 9. P. refused to pay cash on the 
ground that the tender was so late, that ho could not forward ihem so as 
to rench the port of destination hefore the ship. Held (1), that the tender 
of what was in fact a bill effectual to pass the property was good, though, 
the purchaser in the Hbsence of the other bills of the set did not know it 
was effectual (p). (2) Semhle (7), that so long as V. used reasonable 
diligence in tendering the bill of lading to P., it was not necessary thai hn 
should tender it in time for it to reach the port of destination before the 
carrying ship (r). 



Article 63. — Stoppage in transitu. 

Under certain conditions a vendor, who has forwarded 
goods in such a manner that the property, though not the 
actual possession, has passed to the purchaser (s), has the 
right of resuming possession of the goods during their 
transit to the purchaser. 

This resumption of possession by the vendor does not 
amount to rescission of the contract (^), but is the exercise 
by an unpaid vendor {u) of his right to insist on his lien for 
the price (oj). 

This right, known as the right of Stoppage in tra/naitu (y), 
may be exercised by : — 

(p) Thus if the third bill had been indorsed to I. before the tender of the 
other two to P., the tender would not be effective, but P. was not entitled to 
require proof of the effectiveness of the tender, a state of things productive of 
some hardship. 

Qq) Per Brett, M.R., at pp. 336-338 : Cotton, L. J., at p. 340, and Bowen, LJ., 
at p. 344, express themselves not unfavourably to this view, but decline to finally 
decide it. 

(r) Sanders v. Mackam (1883), (C.A.), 11 Q. B. D. 327. 

(s) It is beyond the scope of this work to discuss exhaustively the cases when 
property passes on shipment ; the method of reserving property in the vendor by 
taking bills of lading, making the goods deliverable to his order, has been dealt 
with above : Article 61. On the question of appropriation of goods not specific, 
the reader is referred to Benjamin on Sale, Book II., c 5, and the numerous cases 
cited in the various stages of Inglis v. Stock (1885), 10 App. C. 263. 

(0 Kemp V. Folk (1882), 7 App. C. at p. 681 ; In re Humberston (1846), De Gex, 
262 ; Wenticorth v. OuthvxiUe (1842), 10 M. & W. 436. 

(u) It depends on the character of unpaid vendor, and not on the nature of a 
lien ; for other persons who are entitled to liens have yet no right to stop in 
transitu after they have lost possession. Kinloch t. Craig (1790), 3 T. R. 783. 

(x) Statement of law by Cotton, L.J., in Phelps v. Comber (1885), 29 Ch. D. at 
p. 821. The right is not affected by the BUis of Sale Acts: Ex parte Watson 
(1877), 5 Ch. D. 35, at p. 44. 

(jj) The history of the right is to be found in Lord Abinger's judgment in 
Oibson V. CarnUhers (1841), 8 M. & W. 337. It first appears in Chancery in 
1690 {Wiseman v. Vandeputt^ 2 Vern. 202), and is introduced into the Courts of 
Law by Lord Mansfield in 1757 {Bwghull v. Howard, 1 H. Bl. 366, n.). See also 
Benjamin on Sale^ 3rd ed. p. 817 ; Blackburn on Sale, 2nd ed., by Qraham, pp. 
310-320. 
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I. An unpaid vendor of goods and others in an analogous 
position ; {Article 64) : 

II. On the bankruptcy or insolvency of the vendee; 
{Article 65) : 

III. As against such vendee^ and all persons claiming 
under him ; {Article 66) : 

lY. Except as against an indorsee ^ transferee of the 
bill of lading or other document of title for such goods (2), 
who has given valuable consideration for such indorsement 
^ transfer, in ignorance of any circumstances which would 
prevent such indorsement or transfer from acting as a valid 
transfer of a property or interest in the goods ; {Article 67) : 

V. At any time before the vendee has acquired possession 
of the goods by himself or his agent, and so terminated the 
transit (a) {AHidea 68, 69). 



Article 64. — Who may exercise the right of Stoppage, 

A. An unpaid vendor from whom the property in the 
goods has passed. 

The fact that he has received part of the price will not 
divest his right (6), unless the contract is apportionable, in 
which case the price also can be apportioned, and part of 
the goods, being paid for, will be exempt from stoppage (c). 
Neither will the fact that payment has been received in bills 
of exchange, not yet matured, divest his right (d), unless 
such bills were taken as absolute payment, and not as 
payment conditional on their being met at maturity, and 
the burden of proving this is on those who assert it {e). 

That there is an unadjusted account current between 
vendor and vendee will not divest the right (/) ; but if 

(z) See Factors' Act, 1889, 51 & 52 Vict. c. 45, 8. 10, Appendix III. ; and note 
p. 139. 
(u) Lickbarrow t. Mason (1794), 1 Smith L. C, 8th ed. p. 753. 
(6) Modgson v. Zo// (1797), 7 T. R. 440 ; Feise v. Wray (1802), 3 East, 93. 

(c) Merchant Banking Co. t. Phosnix Bessemer Co, (1877), 5 Ch. D. 205. 

(d) Feise v. Wray, vide supra ; Edwards v. Brewer (1837), 2 M. & W. 375 ; 
Ovnn V. Bokkow Vaughan (1875), L. R. 10 Ch. at p. 501, per Mellish, L.J. J>acis 
T. Reynolds (1815), 1 Stark. 115, must be taken as overruled. 

{e) Benjamin on Sale, 3rd ed. pp. 714, 715, and cases there cited. 
if) Wood V. Jones (1825), 7 D. & R. 126. 
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there is an ascertained balance against the vendor, it seems 
that the right is lost {g). 

B. Persons in a position analogous to that of an unpaid 
vendor : — 

1. A commission agent purchasing goods on orders from 
his principal is treated for this purpose (A) as a vendor, and 
may stop in transitu (i). 

2. A principal consigning goods to a factor (Jc), 

3. The agent of the vendor, to whom a bill of lading has 
been indorsed, may stop in his own name (i), while, without 
such indorsement, he may stop, if so instructed, in the 
vendor's name (w). 

4. The unpaid vendor of an interest in an executory 
agreement (w). 

5. A surety for the buyer, who has paid the vendor (o). 

6. A person who has at the time no authority to stop, 
provided that the vendor ratifies his action before the transit 
is ended {p). 

7. Partner against partner (y). 



Article 65. — Insolvency of Vendee. 

Insolvency is the inability to pay just debts in the 
ordinary course of trade and business (r). 

(</) Vertue v. Jewell (1814), 4 Camp. 31. This case is perhaps open to some of 
the criticiMns in Benjamin (p. 823, though the remarks fuunded on Patten t. 
Thompson (1816), 5 M. & S. 350, seem erroneous, as that case did not involve the 
definition of an unpaid vendor, but the question whether a paiticular indorsement 
of the bill of lading by the vendee was sufficient to divest the right of stoppage m 
transitu, 

(A) Though for other purposes as an agent: Cassaboghu t. Qibbs (1883), 
11 Q. B. D. 797. 

(0 Feise r. Wray (1802), 3 East, 93 ; Ireland v. Livingstone (1872), L. R. 5 H. L. 
at p. 409, per Lord Blackburn j Ex parte Banner (1876), 2 Ch. D. at p. 287. 

(A) Kinloch V. Craig (1790), 3 T. R. 783; Newsom v. ThomUm (1805), 6 East, 
17. 

(0 Morison v. Gray (1824), 2 Bing. 260. 

(w) Whitehead v. Anderson (1842), 9 M. & W. 518. 

(n) Jenhjns v. Usbomc (1844), 7 W. & G. 678. 

(o) Under 19 & 20 Vict. c. 97, s. 5. See also Imperial Bank v. London and St, 
Katherine Docks (1877), 5 Ch. D. 195. 

(p) Birdr. Brou.n (1850), 4 Ex. 786; Hutchings v. Nunes (1863), 1 Moore, 
P. C. N. S. 243. 

(7) Ex parte Cooper (1»79), 11 Ch. D. 68. 

(/) Per Willes, J., R, v. Hadlers' Co, (1863), 10 H. L. C. at p. 425. In 
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It may be evidenced by stoppage of payment, or even 
by failure to pay one debt. It will be suflScient if the 
vendee is insolvent when the transit ends, though he was 
not insolvent when the notice to stop in transitu was 
given («). 

Quasre^ whether, if the vendee fails to meet the bills of 
exchange drawn against the cargo, which fall due after the 
termination of the transit, but has not up to the end of the 
transit committed any open act of insolvency, a stoppage 
in transitu by the vendor would be effective (^). 



Article 66. — Against whom the right may he exereised. 

The right of stoppage in transitu exists against the 
vendee, and all persons claiming under him (with the 
exception stated in Article 67). Thus it avails against a 
sub-purchaser from the vendee, whose title is not founded 
on indorsement and delivery of the bill of lading, or of 
some other document of title, for value, even though he has 
paid the purchase-money to the vendee. For such a sub- 
sale would only pass to the sub-vendee such equitable 
interest as his immediate purchaser could convey and not 
the legal property in the goods, and would not prejudice 



National Bank t. Morris (1892), A. C. 287, the Priry Council held that a 
creditor knew his debtor was insolvent if he had knowledge of circumstances from 
which ordinary men of business would conclude that the debtor is unable to 
meet his liabilities. 

(f) The Const intia (1807), 6 Rob. Adm. Rep. at pp. 326, 327 ; Vertue v. Jewell 
(1814), 4 Camp. 31 ; Digon ▼. rates (1833), 5 B. & Ad. 313. 

(^) Pr<»bably not, on the authorities, though it is submitted that on principle 
the question would be whether the vendee was in fact insolvent on the day of the 
assignment, or end of the transit. In favour of this latter view, see Sir W. Scott, 
in 7%e Constantia (1807), 6 Rob. Adm. Rep. at pp. 326, 327, and Dr. Lushington, 
in T/ie Tigress (1863), B & L. 38, at p. 44. On the other side, see Lord Blackburn 
in Kemp v. FcUk (1882), 7 App. C. at p. 581, and in Blackburn on Sale (1845), 
p. 266 ; and Hellish, LJ., in Gunn r. Bdckow Vaiighan (1875), L. R. 10 Oh. 
at p. 501. 

It seems hard that an indorsee of a bill of lading from a vendee, who knew that 
his indorser, though he had not committed any open net of insolvency, was in fact 
unable to pay his debts, should be held to have acquired any title against the un- 
paid vendor, though some of the above dicta suggest that he would apquire such a 
title. 
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the unpaid vendor's right of stoppage in transitu, which is 
a right against the goods (t*). 

Where, however, a sub-sale has taken place without in- 
dorsement and delivery of a document of title, but the 
sub-vendee has not paid the purchase-money, the Court in 
working out the equitable rights of the parties may direct 
the sub-purchaser to pay the purchase-money to the original 
vendor as a condition of receiving the goods («). 

But if the legal property in the goods has passed out of 
the vendee, either by an effective indorsement and delivery 
of a document of title, or by his obtaining and giving actual 
possession, the vendor will then have no rights against the 
purchase-money unpaid by the sub-vendee («), 

The unpaid vendor's lien will not override the lien of the 
carrier for his charges on the special goods carried (y), but 
will be preferred to claims on the goods put forward through 
the vendee alone («) ; e.g., to a carrier's claim of lien for a 
general balance due from the owner or consignee of the 
goods (y) ; or to any attachment of the goods obtained by 
a creditor of the vendee (a). 

Com 1.— V. sold goods to P., so tl\at the property passed to P., and they 
were shipped, consigned to G. P. endorsed the bills of lading to a bank as 
security for an advance ; G. sold the g<Kxis " to arrive *' tcT K. P. then 
became bankrupt, and V. gave notice to the master to stop the goods in 
transitu. K. paid the purchase-money to G. but it had not reached P. 
The goods were delivered to K. by the master on the production of receipts 
for the pi ice signed by G. G. jaid the purchase-money to the bank, who 
after saiisfying their own claims (5), paid the balance to P.'s assignees. 
Held, that as the transactions with K., not being accompanied by the 
transfer of any document of title, had only passed such equitable interest 
as P. could convey, an<l not the legal property in the goods, V.'s right of 
8ti»ppage in transitu still existed against the goods, and that, therefore, V., 

(m) Kemp v. Falk (1882), 7 App. C. 573. Being such a right, the unpaid 
vendor has no nghts against the money receivable tinder a policy of insurance 
for damage to goods w transitu: Beindtson v. Strang (1868), L. R. 3 Ch. 588. 

(ar) Kemp v. Folk (1882), 7 App. C. 573, per Lord Selbome at pp. 577, 578; 
Lord Blackbam, p. 582. See, however. Lord Fitzgerald's reservation, p 590 • 
Ex parte Goldmg, Davis ^ Co, (1880), 13 Ch. D. 628. ' 

(y) OppenJieim v. Bvssell (1802), 3 B. & P. 42; JRichardson v. Goss (1802) 
3 B. & P. 119. See also Crawshau v. E<les (1823^ 2 D. & R. 288 : Mercantile 
Bank V. Qladsione (1868), L. R. 3 Ex. 233. 

(*) Le. such claims as arise not from the carriage of the goods, but from the 
fact that the vendee is their owner. 

(.i) Smith V. Goss (1808), 1 Camp. 282. 

(6) On the authority of In re Webtzinthus (1833), 5 B. & Ad. 817, et post. 
Article 67. 
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and not P.'s assigneefl, was entitled to the balance of the purchaae-money 
paid by K., after satisfyinc; the bank, V., being in strictness entitled to 
detain the goods themselves against K. after satisfying the bank (c\ 

Ciue 2. — ^V. 8i)ld goods to P., to be shipped/, o. h, at X. P. resold them 
to G., and took bills of lading, making the goods deliverable to G-., but did 
not forward the bills to G. While the goods were on board ship at X., P. 
stopped payment V. served notice on the master, stopping the goods in 
trftnsitu. G. had not then paid the sub-purchase-money to P. Held, that 
V. was entitled to be paid his purchase-money out of the sums owing to P. 
by G. (d). 



Article 67. — Effect of Indorsement and delivery of a Document 

of Title on the right of Stoppage, 

Such an indorsement of the bill of lading, bond fde (e) and 
for valuable consideration, as absolutely passes the property 
in the goods (/), completely defeats the Tenders right of 
stoppage in transitu (g). 

Such an indorsement as acts as a mortgage or pledge of 
the goods (/), leaves to the vendor the right to stop all the 
property remaining in the vendee. This is a qualified right, 
because it cannot be exercised so as to affect the interests of 
such an indorsee of the bill of lading, without paying him 
off. The vendor can stop the goods on satisfying the claims 
of the mortgagee or pledgee : or is entitled to receive the 

(c) Kemp T. Falk (1882), 7 App. C. 573. 

(c/) Ex parte Golding, Davis ^ Co. (1880), 13 Oh. D. 628. It is submitted 
that this case must be thus limited if it is to stand with the decision in 
Kemp T. Falk, vide supra^ and the dicta therein of Lords Selborne and Blackburn. 
Bat James and Cotton, L.JJ., in this case, and the Court of Appeal in Ex parte Falk 
(1880), 14 Ch. D. 446, express themselves in a manner which covers a much 
wider proposition ; viz. that where the absolute property has passed by a sale by 
tne vendee to a sub-purchaser, but the sub-purchase-money has not been paid, 
the vendor can stop the sub-purchase-money, though the property in the goods is 
not in the vendee. The dicta in Kemp v. Falk of Lord Blacicbum (p. 582), and 
Lord Sel^me (pp. 577, 578), clearly, though not expressly, negative this pro- 
position. The Court of Appeal in Ex parte Falk reoognis^ the advance 
apparently made in Ex parte Golding^ Davis, Bramwell, L.J., saying, " the decision 
was a novelty," but it is submitted that the novelty was only in the obUer dictOj 
and that they cannot be sustained in face of the dicta of the Law Lords in Kemp 
V. Falk. 

(e) On knowledge of insolvency, see National Bank v. Morris (1892), A. C. 287. 

If) See Sewell v. Burdick (1884), 10 App. C. 74, and Articles 57, 58, 72, 73. For 
eases where no property passed by the indorsement and the unpaid vendor's right 
was not defeated : see Patten v. Thompson (1816), 5 M. & S. 350, on which see 
the Factors' Act of 1842 (5 & 6 Vict. c. 39); 27ie Tigress (1863), B. & L. 38. 

(ij) Lickbarrow v. Jfason (1794), 1 Smith L. C, 8th ed. p. 753 ; Pease v. Qloahec 
(1866X L. R. 1 P. C. 219 ; Kemp v. Canavan (1863), Irish Rep. 15 C. L. 216, in 
which the efTtct of the Bills of Lading Act on Lickl>arroui v. Mason was 
considered. 
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proceeds of the goods after those claims haye been satisfied 
by realization of the goods. He can also in Equity compel 
the vendee's creditor to marshal the securities for his 
debt, so as if possible to protect his rights as unpaid 
vendor (h). 

The valuable consideration for which the indorsement is 
made may be past (such as a loan already made, or an 
existing debt), or present (t). The transaction must also 
be bond fide, or without knowledge of facts that would make 
the bill of lading not fairly and honestly assignable, such 
as an open act of insolvency of the consignee or vendee (/), 
or equities affecting the goods (i). That the indorsee knows 
that the goods have not been paid for is not sufficient to 
prevent the indorsement from defeating the right to stop (Z). 

Note, — I have not dealt with the difficult questions arining 
under the Factors' Acts, because the most important of them 
appear not to concern the shipowner or charterer in anv way. 
Clause 10 of the Factors* Act, 1889 (52 & 53 Vict. o. 45), sub- 
stantially reproducing Clause 6 of the Act of 1877 (40 & 41 
Vict. 0. 39), is specially difficult to construe. It provides that 
where any " document of title " to goods (as defined in s. 1 of the 
Act of 1889, including therefore delivery orders and dock war- 
rants), h£i8 l3een lawfully transferred to any person as a buyer 
or owner of such goods, and such person transfers such docu- 
ment to a person who takes the same bond fide and for valuable 
6onsideration, the last-mentioned transfer shall have the same 
effect for defeating any vendor's lien or right of stoppage in 
transitu, as the transfer of a bill of lading has for defeating the 
right of stoppage in transitu* 

(A) Kemp v. Folk (1882), 7 App. C. 573; Spalding v. Budmg (1843), 6 Bear. 
376, 15 L. J. Ch. 374 on appeal ; In re Westzinthua (1833), 5 B. & Ad. 817. 
See Articles 72, 73. 

(t) Leask V. Soott (1877), 2 Q. B. D. 376 (C.A.), dissenting from Podger ▼. 
Comptoir d'Escompte de Paris (1869), L. K. 2 P. C. 393, which held that a 
past consideration was not suilicient. See also Chartered Bank v. Henderson 
(1874), L. R. 5 P. C. 501, where the consideration was forbearance to sue for an 
existing debt ; The Emilien Marie (1875), 44 L. J. Adm. 9. 

(j) Vertue v. /««?// (1814), 4 Camp. 31^ Cumings v. Brown (1807), 9 East, 
506; 1 Camp. 104; Salomon v. Nissen (1788); 2 T. R. 674, 681. And see 
Article 65, and note (t) p. 136. 

(^k) Such as it was attempted to prove in Henderson y. Comptoir d'Escompfe 
(1873), L. R. 6 P. C. 253 ; Chartered Bank ▼. Henderson ; The Emilien Marie, 
vide Sfipra. 

(/) Cumings v. Brown, vide supra. As to the effect of dealings with the 
goods otherwise than by indorsement and tramtfer of the bill of lading, see ante, 
Article 59, note 2 ; Article 66, 
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Apparently, therefore, where B., a vendee to whom the pro- 
perty in goods in transitu has passed, sells them to C, and gives 
him a delivery order, and C. in turn transfers snch delivery 
order to D. for valuable oonsideration, the transfer from C. to D. 
will defeat the right of stoppage in A., the unpaid vendor. 

But : — (1), apart from the Factors' Acts, a delivery order un- 
accepted by the dock company or warehouseman has never been 
taken by the Courts of law as a document of title at all, but 
only as *' the token of an authority to receive possession " : 
Farina v. Home (m) ; M*Eioan v. Smith (») ; Griffiths v. Perry (o) ; 
— (2), though early in the century mercantile juries seem to have 
considered delivery orders as documents of title (see Benjamin 
on Sales, 3rd ed., pp. 804, 805), it is believed that at the present 
day delivery orders are not treated by London merchants and 
bankers as " documents of title " at all ; — (3), before the Act of 
1877, which is reproduced in the Act of 1889, the holder of a 
delivery order could either (a) present it, and obtain the goods, 
if there was no stop ; (b) present it, and on its being recognized, 
leave the goods in the hands of the warehouseman as his bailee, 
constructive delivery thus taking place ; (c) could in addition 
obtain a *^ warrant '* from the warehouseman, as a document of 
title to ihe goods ; but until he did one of these things, he 
acquired no title to the goods : see Imperial Bank v. St. Katha- 
rine's Docks (p) ; LaMngton v. Atherton (^^ ; and it was expressly 
laid down in Barber v. Meyerstein (r), tnat until one of these 
three courses had been taken, the bill of lading was the only 
symbol of the goods that could transfer any property in them, 
but when one of these courses was taken the power of the bill 
of lading was gone : see also Coventry v. Gladstone (s). But the 
adoption of any one of these three courses would also terminate 
the transit, as the warehouseman would then hold as bailee for 
the vendee or assignee ; consequently, apart from the Factors' 
Acts, a delivery order oould have no effect as a document of 
title until the transit was determined, and therefore dealings 
with it could have no effect on the vendor's right of stoppage 
in transitu. 

Did, then, clause 5 of the Act of 1877 modify this? Taken 
literally, it certainly did, but it is difficult to believe that the 
legislature meant to interfere with the position of the bill of 
lading as the only symbol of the goods while in transit. For 
the above reasons, the question, which is a difficult one, is only 
suggested here (/). 



(m) (1846), 16 M. & W. 119. (0 See for a discussion on similar 

(n) (1849), 2 H. L. C. 309. questions and of the now numerous 

(o) (1859), 1 E. & £. 680. clauses in Private Acts authorising the 

(p) (1877), 5 Ch. D. 195. issue of negotiable warrants for goods, 

(q) (1844), 7 M. & G. 360. an article by Mr. A. T. Carter in L. Q. 
(r) (1870), L. R. 4 H. L. at p. 330. K. Vol. VIU., p. 300. 
(s) (1868), L. R. 6 Eq. 44. 
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Lord Blackburn, in Kemp v. Folk (u), held that cash receipts 
I.e., receipts for the price of goods given by the vendee's agents, 
on production of ¥^hich the carrier delivered the goods, were not 
documents of title within clause 5 of the Act of 1877, whose 
indorsement defeated the vendor's right to stop; and that if 
they were documents of title, the statute was ^' never meant to 
have that effect " ; what effect is not very clear. 

On the general question of delivery orders and warrants, see 
also Merchant Banking Co. v. Phcenix Bessemer Go. (ti) ; Qunn v. 
Bolchow Vaughan (to) ; Coventry v. Gladstone (if) ; Fooley v. ChreaJk 
Eastern Bailway (z). 



Article 68.— 2%^ Transit. 



The determination of the beginning or end of the transit 
during which the goods may be stopped, involving, as it 
does, questions whether property or possession was intended 
by the parties to pass, must depend on the intention of the 
parties as shown by all the facts of the case (a). 

Thus wrongful or mistaken delivery will not either 
commence (6) or end (c) the transit, nor will wrongful 
refusal to deliver by the carrier prevent the transit being 
considered at an end {d). 

The transit commences when the vendor has given up 
possession of the goods in fulfilment of the contract, and 
continues until the goods have reached the hands of the 
vendee, or of one who is his agent to take possession of and 
keep the goods for whom at such a place that the goods will 

(m) (1882), 7 App. C. at pp. 585, 586. 

(») (1877), L. R. 6 Ch. D. 205. 

(tr) (1875> L. R. 10 Ch. 491. 

(v) (1868), L. R. 6Eq. 44. 

(z) (1876), 34 L. T. 537. 

(</) (1877), Per Jewel, M.R., 5 Ch. D. 219. 

(6) Rnck V. HaifeUi (1822> 5 B. & Aid. 632, where goods were shipped condi- 
tionally on obtaining bills of lading reserving the jus disponendi to the consignor : 
see also the suggestion in Schotsmana t. L. and Y. R, Co. (1867), L. R. 2 Ch. 332, 
335, that a yendor would not terminate the transit bj shipping goods on a ship 
in ignorance of the ship's being owned by the vendee. 

(c) LUt ▼. Cowley (1816), 7 Tannt. 169, where the carrier, after notice to stop, 
delivered by mistake to the consignee ; see also Loeachman v. Williams (1815), 

4 Camp. 181, a case of conditional delivery. 

{d) Bird v. Brwm (1850), 4 Ex. 786 ; see also Covoasjee v. Thompson (1845> 

5 Moore P. C. 165, at p. 175, where vendors wrongfully retained a mate's receipt 
for the goods. 
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remain there until a fresh destination is communicated to 
them by orders from the vendee (e). 

The ner»essity for stoppage in transitu does not arise until 
the vendor loses possession, as till then his possession enables 
him to exercise directly his lien for the unpaid price. 

In some cases the vendor, by giving up possession, may 
also end the transit, a« where he delivers goods on board 
the vendee's 8hip(/), without reserving the/ws disponendi 
to himself (jf). It makes no difference whether the ship is 
a general ship, or sent specially for the goods (A), or whether 
she is owned by the vendee, or is under a charter to him 
amounting to a demise (e). 

But delivery of the goods on board a ship chartered by 
the vendee, if the charter does not amount to a demise, 
will not end the transit, unless it clearly appears that such 
is the intention of the parties (J). Such an intention will 
not be inferred from the fact that the delivery is/, o. b., nor 
from the fact that the vendor does not know the ultimate 
destination of the vessel (k). 

Case 1. — V. sold goods to P. and shipped them on hoard P.'s ship, t' en 
on the herth as a general ship. Bills of lading were taken, makii g the 
goods deliverahle to P. or assigns. Held, that such shipment prevented V. 
from stopping in transitu (2). 

Case 2. — V. sold clay to P. deliverable f.o.h, at X. It was sliipi)ed Jit 



(e) Per Willea, J., in Bolton v. /.. and Y, R. (1866), L. R. 1 C. P. at p. 439, 
Lord Ellenborou^h in Dixon r. Baldwen (1804), 6 Eaat, 175; approved by C. A. 
in Ex parte Miles (1885), 15 Q. B. D. 39, at p. 44, and in Bethell v. Clark 
(1888), 20 Q. B. D. 615. These cases were approved by the Privy Council m 
Lyons v. Hoffwmg (1890), 15 A. C. 391. See also Kendall v. Marshall (1883), 

11 Q. B. D. 356, and Article 69. 

(/) Schotsmans v. L. and Y. B, Co. (1867), L. R. 2 Ch. 332 ; Merchant Ship- 
ping Co. v. Phoenix Bessemer Co. (1877), 5 Ch. D. 205, at p. 219 ; Van Casteel 
V. Booker (1848), 2 Ex. 691. 

{g) Vide ante. Article 61. 

(A) Schotsmans v. L. and Y. B. Co,, vide supra, at pp. 336, 337, distinguishing 
Mitchell V. Ikie (1840), 11 Ad. & E. 888. 

(0 Fowler v. M*Taggart (1801), cited at 1 East, 522. 

{j)Bemdts(m v. Strang (1868), L. R. 4 Eq., 481; 3 Ch. 588; Moakes v. 
Nicholson (1865), 19 C. B. N. S. 290 ; Bohilingk v. Inglis (1803), 3 East, 381 ; 
Thompson v. Trail (1826), 2 C. & P. 334 ; Tnglis v. Usherwood (1801), 1 East, 
515, as explained by the same Court in Bohtliiujk v. Inglis, vide supra, at p. 398, 
is not contrary to the text. Cf. Colonial Ins. Co. v. Adelaide Ins. Co. (1886), 

12 App. C. at p. 137. 

{k) Ex parte Bosevear China Clay Co. (1879), 11 Ch. D. 560; compare Bethell 
v. Clark (1888), 20 Q. B. D. 615, and see note (0 sub. 

(0 Schotsmjns v. L. and Y. B. Co. (1867), L. R. 2 Ch. 332. 

L 2 
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X. on a ship chartered by P. Y. did not know the ship's destination : no 
bills of lading wt re takuu, nor did P. uive an acceptance fur the price. 
Held, that the clay wa«« in the {tosijeHsion of the master of the sliip aa 
carrier, and that V. could therefore stop it during the voyage, on P.'s 
insolvency (m). 



Article 69. — When the Transit ends. 

The transit may be ended : — 

I. By delivery to the vendee or his agents. 
II. By delivery to a forwarding agent (n). 

III. By mutual agreement between vendor and carrier (n). 

1. By actual delivery to the vendee or his agents (o), 
even before the original place of destination (jp). What 
circumstances amount to delivery of the goods will depend 
on the intention of the parties concerned (y). 

The delivery of part of the goods operates as a construc- 
tive delivery of the whole only in cases where the delivery 
takes place in the course of delivery of the whole, as where 
an essential part of a machine packed in parts is delivered 
to the consignee (r), in which case the taking possession 
of such a part by the buyer would be the acceptance 
of constructive possession of the 'whole (s). The burden 

(m) Ex parte Rosevear China Clay Co. (1879), 11 Ch.D. 560; compare Betheil 
V. Clark (1888), 20 Q. B. D. 615, and see note (0« sub, 

(n) These two classes are really special kinds of agents for the vendee. 

(o) Willes, J., in Bolivn v. L. 4r Y. R, Co. (1866), L. R. 1 C. P, at p. 439 : such 
delivery may be at the vendee's own warehouse, or at a place which he uses as his 
own, for the deposit of goods, though belonging to another : Scott v. Peitii (18u3), 
3 B. & P. 469 ; Rom v. Pickford (1817), 8 Taunt. 83 ; per Parke, B., in Jamet, v. 
QHffin (1837), 2 M. & W., at p. 63^. 

(jd) Z.^-i\r. W.-ff. v. 5ar^fe« (1861), 7 H.&N. 400. The cfic^um of James, L.J^ 
in Ex parte Watson (1877), 5 Ch. D. 43, that, where the contract is to send 
goods to a place Z., ** if the vendor found out that the goods were going to be 
diverted from the ship bound to Z. he would be entitled to obtain an injunction 
to prevent such diversion," is not inconsistent with this, as delivery after notice 
to stop in transitu would not be effectual in any case, while delivery before notice 
to stop, though short of Z., would be effectual, in spite of any injunction. SeoMe^ 
that if the vendee acquires possession against the carrier's will, such possession is 
not effectual to deprive the vendor of his rights. (See Blackburn on Sales, 1st ed. 
p. 259 ; Bird v. Brown (1850), 4 Ex. 786, and cases. Article 68, and note to 
section 3 of this Article. Per oontrOf Parke, B., in Whitehead v. Anderson (1842), 
9 M. & W. 518, at p. 534). 

(^) See cases on constructive delivery summarised in Benjamin on Sales, 3rd ed. 
pp. 105, 785, 847. 

(r) Ex parte Cooper (1879), 11 Ch. D. 68, per Cotton, L.J., at p. 75. 

(s) Ex parte Cooper (1879), 11 Ch. D.68,appro\ing Willes, J., at L. R. 1 C. P. 
440. Cases where part delivery has been held to give constructive delivery of the 
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of proving such constructive delivery is on those who 
assert it (t). 

Case. — V. shipped 100 U)ns of iron castings to P. on a ship chartered by 
v. under a bill of lading to P. and assigns. On arrival thirty tons had 
been delivered to P., who had paid part of the freight. Y. then stopp'il 
in transitu. Held, the notice was good as to that part of the cargo nut 
delivered (<). 

2. Delivery of goods to a forwarding agent will or will not 
end the transit, according as the forwarding agent receives 
them as agent for the vendee or as carrier. The chief test 
of his character is whether he receives the instructions 
necessary for forwarding from the vendee or vendor (w). It 
is immaterial that the property in the goods passes to the 
vendee on delivery to the carrier (v). 

Thus, if the vendor from the contract of sale, or from 
instructions from the vendee, can give no further directions 
as to the destination of the goods, and they will therefore 
remain with the forwarding agent, unless and until he has 
received instructions from the vendee, such an agent will 
receive the goods as agent for the vendee, and on his 
receiving them the transit will be at an end (vv), 

whole, are T.tnner v. Scovell (1845), 14 M. & W. 28; Slubey v. Neytoard (1795), 
2 H. BI. 504 ; Hammond v. Anderson (1803), 1 B. & P. N. R. 69 ; Jones v. Jones 
(1841), 8 M. k W. 431, which were criticiaed in Ex parts Cooper, vide suprn, 
at p. /7, and Ex parte Folk (1880), 14 Ch. D. at p. 455 and 7 App. C. 573, 579, 
586. See also Wentvoorth v. Outhwaite (1842), 10 M. & W. 436 ; Whitehead 
V. Anderson (1842), 9 M. & W. 518; Dixon v. Yates (1833), 5 B. & Ad. 313, 
339. 

(jt) Ex parte Cooper (1879), 11 Ch. D. 68 ; one reason given by the Court, that 
constructive delivery would involve the master's abandonment of his lien for the 
balance of the freight, appears inconsistent with Ailan v. Gripper (1832), 2 C. & J. 
218, in which it was hctd that the existence of the carrier's lien was not incon- 
sistent with his holding as the vendee's agent, though the transit was at an end. 

{h) Kendall v. MarsUall (1883), 11 Q. B. D. 356. See also a note by Mr. A. 
Cohen, Q.C., in * Law Quarterly Review,* Oct. 1885. The test may be put other- 
wise : " is the transit prescribed by the vendor over ? If so, the right to stop is 
gune, though further transit takes place prescribed by the vendee." But Ex parte 
Hoseveir China Co. (1879), 11 Ch. D. 560 (Art. 68, Case 2), shews that sometimes 
the vendor may be unable to " prescribe the transit," and yet retain his right to 
stop. It is easy to distinguish the facts of this case from others, but hard to see 
the principle of distinction between them. The test is also subject to this, that 
if the vendee gets the goods by consent of the carrier before the prescribed transit 
is over, the right is gone. See this pomt discuss.d by Buwen, L.J., in Kendall v. 
Marshall, vide S'lpra, at p. 639. 

(c) Ltpns V. Noffnmg (1890), 15 App. C. 391. 

Ivc) Ex p trie Miles (1885), 15 Q. B. D. 39, affirming Dixon v. Baldvoen (1804), 
5 East, 175; Rore v. Pickford (1817), 8 Taunt. 83; Ex parte Qibbes (1875), 
1 Ch. D. 101 ; Leeds v. Wriijht (1803), 3 B. & P. 320. 
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If, on the other hand, the vendor can and does give such 
instructions, as where the contract provides for such further 
transit, the transit will not end on delivery to the forwarding 
agent, though the particular ship in which the transit is 
to be made is ordered by the vendee, for in this case the 
forwarding agent receives the goods as carrier («?). 

C(ue 1. — V. Bold gcxxls to P. in London, P. beinj? employed as coiumis- 
sioii Rgent by G. in Jamaica. P. ordered the goo<^8 of Y. " for the mark 
£. Mm KingBlon, Jamaica." Y. knew from previous dealings that this 
mark was useti by Q. P. instructed Y. to pack the goods, mark them with 
the ab-ve mark, and forward them to Q. at Southampton for shipment by 
tiie iS. Y. forwarded to Q., adding ** please forward hs directed '. Y. sent 
p.irticular8 of Uiarlc, &c., of goods, leaving columns for "consignee" anil 
** destination ** blank. After this P. wrote to Q. that the consignee w&h G.» 
and the destination '^ Kiuizston, Jamaica." The goods were shipped under 
bills of hidiug describing P. as con^i^no^. P. afterwards fuikd. Hdd^ 
that Y.'h right to stop had ceased when the goods reached (a;). 

Case 2.— Y. sold goods to P. in London; P. wrote to V.: — "Please 
Consign the goods to the Darling Dovms to Melbourne, loading in the 
last India Docks hire." Y. sent the goods by rail to London. The 
railway company sent P. an advice note that the gcxxls were at his order 
and risk, together with a note : " The goods advised by this note have 
bien forwarded to our Poplar Station for shipment per Darling Downs/* 
They were bo forwarded by the railway company and wi re si ipi ed on the 
Darling Dowits for Melbourne, ihe mate's receipts bein(>:sent to P. On the 
day they were shipped P. failed, and Y. sent notice to the railway company 
to stop deliver}', too late to prevent sliipment. Held^ that the captain of 
the ship received the goods as a carrier to Melbourne ; that the transit did 
not therefore end till M., and that the notice to stop was effectual (y). 

Case 3. — Y. agreed with P. to sell him goods, drawing bills on him for 
the price, and shipping them to G. at Z. Y. packed the goods, and 
forwarded them to London in bales marked Z., and addressed to the 5., 
a ship named by P., an i bonnd for Z. The railway company advised P. 
of the arrival of the goods in London, and that "they remained at his 
Older, and were held by the company as warehousemen at his risk," adding 
" will be Kent t«» the S,"* Thoy were ^o seiit and shipped. Held, that the 
transit lasted till the arrival of the goo<ls at Z., and Y. could therefore 
stop in transitu at any time before such anival (z). 

Case 4. — Y. soltl goods to P., P. ^aying nothing about their destination. 



(w) Bethell T. Clark (1888), 20 Q. B. D. 615 ; Lyons t. Eoffnvng, t>. «.; £» 
parte Watson (1877), 5 Ch. D. 35, as explained in Ex parte Miles (1885), 15 
Q. B. D. at pp. 46, 47 ; Kendall r. MarsJiall (1883), 11 Q. B. D. 356 ; liodger v. 
Comptoir d'Escompte (1809), L. R. 2 P. C. 393 ; Valpy v. Gibson (1847), 4 C. B. 
8:J7 ; Nicholls v. Le Feucre (1835), 2 Bing. N. C. 81 ; Coates v. HaUton (1827), 
6 B. & C. 422 (doubted by Brett, L.J., 11 Q. B. D. at p. 366); Smith v. Goss 
(1808), 1 Camp. 282; James t. Griffin (1837), 2 M. & W.,/)er Parke, B., at p. 
633. 

(x) Ex pat U Miles (1885), 15 Q. B. D. 39. 

Cv) Bethell r. Clark (1888), 20 Q. B. D. 615. Cf. Lyons v. Hoffnung (18&0), 
15 App. C. 391. 

(«) ExpirU Watson (1877), 5 Ch. D. 35. 
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P. r-s(i1d to K., and arranged with E. that the goods should be forwarded 
to Z. by steamer from X. P. then directed V. to send the goods to K. at 
X. y. did so, and the FHilway company gave K. notice that they held in 
goodn as his warehousemen. HeUi^ tiiat V.'s right to stop in transitu was 
at an end (a). 

3. The transit may be ended by agreement Q>) between 
the carrier^ wharfinger, or forwarding agent on the one hand, 
and the consignee on the other, that the former shall hold 
the goods, not as carrier but as yendee's agent {c). The 
fact that the carrier still claims a lien on the goods will not 
prevent his holding as vendee's agent, so as to bar the 
vendor's right of stoppage (d). 

NoU, — There must be a mutual understanding; thus, the 
intention of the carrier edone, not assented to by the consignee, 
will not suffice (e). Nor will the demand of the vendee if not 
assented to by the carrier (/), provided such refusal to deliver 
is not wrongful (^). QMxre^ whether the transit could be so 
ended during the voyage by agreement between carrier and 
consignee. It could be by actual delivery to the consignee; 
why not by the agreement of the carrier to hold as the vendee*B 
agent ? "Set this would seriously affect the vendor's rights. 

Case 1. — ^V. sold oil to P. and forwarded it by carrier to Z. On its 
arrival at Z. the carrier gave notice to P., \\ho signid lor it in the carrier'a 
books. Hcldf that the transit was ov^r (A). 

Case 2. — V. sold goods to P., who lived at Z., and forwarded the goods 
to Z. by steamer. On arriving, the 8*;eamer was discharged into i^.*s ware- 
house. B. was agent of the »teamer, and usually held such goods at the 
risk and subject to the orders of the consignee. In this case he had no 
orders, as P., being bankrupt, had absconded before the arrival of tlie 
goods. V. gave P. notice to stop the goods. Hetd^ that the transit was 
not ended by delivery of the goods to B., who could not be P.'s agent 
without authority from P. (i). 

Case 3. — Y. sold goiiis to P., and forwarded ihcm by ship. P. pledged 
the bill of lading to 1. and became bankrupt. When the ship reached the 
Thames, I. paid the treight to the brokei-s and obtained an overside order 



(a) Kendaa v. MarshaU (1883), 11 Q. B. D. 356. 

(6) James v. Oriffih, vide supra; Bolton v. L, 4f ^- Railway (1866), L. R. 
1 C. P. 431 ; Ex parte Barrow (1877), 6 Ch. D. 783. 

(c) James v. Qriffin (1837), 2 M. & W. 623; Ex parte Qouda (1872)^ 20 
W. K. 981. 

(d) Allan v. Gripper (1832), 2 C. & J. 218; Kemp. v. Falk (1882), 7 App. C. 
at p. 584. 

(«) Edwards v. Brewer (1837), 2 M. & W. 375. 

(/) Jackson V. Aichoi (1839), 5 Bing. N. C. 508 ; Coventry v. Qladstone (1868), 
L. R. 6 Kq, 44. 

(y) Bird V. Brown (1850), 4 Ei. 786. 
(A) Ex parte Qouda (1872\ 20 W. R. 981. 
(0 Exports Barrow (1877), 6 Ch. D. 783, 
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for delivery. On presenting this at the ship, before she began to unload I. 
WHS told that he should have the <ioods as soon as they could l)e goi. ht. 
Bi fore unloading hegan, V. stopped the goods. Held, (hat the transit was 
uiit ended by J.'s transactions, aud that Y. was entitled to stop (J), 



Article 70. —Notice to stop, how given. 

Notice to stop in transitu, to be efifective, must be given 
either to the person holding the goods (as the captain of 
the ship or the warehouseman), while the goods are still in 
transitu, or to the shipowner or principal, whose servant has 
the custody of the goods, in such a time that he can by 
reasonable diligence forward it to his servant in time to 
prevent delivery ; and it is his duty so to forward it (i). 

Semble, that delivery by mistake after such a notice is 
received by the person in whose possession the goods are, 
will be ineffectual to rob the vendor of, his remedy against 
the carrier (Z). 

Article 71. — Master^s duty on receiving Notice. 

It is incumbent on the master to give effect to a claim to 
stop in transitu by delivery of the goods to the vendor, 
and not merely by abstaining from delivery to the vendee, 

0') Coventry v. Gladstone (1868), L. R. 6 Eq. 44. 

Ik) Whitehead v. Anderson (1842), 9 M. & W. at p. 534; Kemp v. Folk (1882), 
7 App. C. at p. 585; per Lord Blackburn, who suggests that his riew is at 
variance with that expressed by Bramwell, L.J., in the Court below (^Ex parte 
Fa k, 14 Ch. D. at p. 455), who said " I cannot think that any duty was imposed 
on the shipowners at L. to stop the goocis ; it would be monstrous to hold that 
the telling someone else to stop the goods amounts to a stoppage m transUn" 
I'he first sentence is contrary to Whitehead v. Anderson (at p. 534). But the 
last sentence is clearly right, as notice to the sliipowner, not reaching the captain, 
could not prevent the consignee from obtaining the goods, the vendor's remedy 
being against the shipowner. Litt v. Cowley (1816), 7 Taunt. 169, seems to 
decide further that delivery by an agent, who through mistake or neglect of his 
principal has not been informed of a notice to stop duly given to the principnl, 
does not prevent the vendor from maintaining trover against the vendee, but as 
the case proceeds on the view now abandoned, that notice to stop rescinds the 
contract, this position can hardly now be justified. It seems therefore that in 
such cases the remedy is against the carrier only ; for the vendor cannot claim 
the property, which has passed, or his lien, which has been lost, or possession, 
which has been abandoned. From this point of view see Short v. Simpson (18GG), 
L. R. 1 C. P. 248, at p. 255. For an ineffectual notice to stop, see Phelps v. 
Coinlter (1885), 29 Ch. I). 813. 

(I) Lilt v. Cowley (1810), 7 Taunt. 169 ; Short v. Simpson, vide supra. 
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as soon as he is satisfied that the chiim is made by the 
vendor, unless he is aware of an answer in law to such 
claim (m). He can protect himself by an indemnity from 
the person to whom he delivers, or in case of a double claim, 
can interplead. 



Article 72. — Indorsement of Bill of Lading as a Mortgage. 

The effect of indorsement of a bill of lading may be to 
show an intention to pass, and therefore to pass the legal 
estate in the goods to the indorsee as security by way of 
mortgage for an advance, leaving the indorser an equitable 
right to redeem them (w). 



Article 73. — Indorsement of Bill of Lading as a Pledge. 

The indorsement may have the effect of giving the in- 
dorsee an equitable interest as security by way of pledge 
for an advance, accompanied by a power to obtain delivery 
of the goods when they arrive, and if necessary to realize 
them for the purpose of the security (o). If such goods are 
not delivered to the pledgee of the bill of lading, he can 
bring trover or detinue at common law for them, though 
the defendant's parting with the goods was .before the 
plaintiff acquired his title (p). 

An indorsement of bills of lading in blank, and their do- 
posit so indorsed by way of security for money advanced (y), 
without more, will be held to bo a pledge (o). 

Note. — It is impossible to state with any confidence what 
dealings with a bill of lading will amount to a mortgage as dis- 

(m) The Tigreaa (1863), 32 L. J. Adm. at pp. 101, 102. 

(n) Sewell v. Burdiok (1884), 10 App. C 74. As to the difTerence in general 
between a mortgage and a pledge, see In re Morritt (1886), 18 Q. B. D. at 
pp. 232, 235. 

(o) Sewell ▼. Burdick, ante. The person indorsing the bill of lading as 
security for advances still retains safficient interest in the goods to enable 
him to bring an action for damage to them. The Glamorganshire (1888), 13 
Ai>p C. 454. 

(;>) Bristol Ban'i v. Midland By. Co. (1891), 2 Q. B. 653. 

((/) It will require the stump suitable for a pledge, and not for a mortgage : 
7/ct/vis V. Birc/i, 9 M. & W. 591 (1842). 
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tinguished from a pledge. Probably none of the ordinary com- 
mercial dealings with bills of lading amount to mortgages, and 
the difference between mortgages and pledges is immaterial 
from a commercial point of view, as it lies chiefly in the exact 
legal remedies for enforcing the security. 

Ccue 1. — F. shipped goods to Z. on A.'s ship, taking a bill of lading, 
making the goods deliverable to F. or assigns. F. indorsed the bill in 
blank, and deposited it with L as security for an advance. I. never 
claimed the goods under the bill of ladui^;. Hdd, that the transactiuu 
amounted to a pledge of the goods represented by the bill of lading (r). 

Case 2. — F. sold cheese to G. aod shipped it on board A.'s ship, tuning 
bills of lading to order of F. or assigns. F. drew bills of exchange on G. 
fur the price, which he sold to the T. Bank, with bllb of lading attached 
iiidor»'d in blank. The T. Bank forwarded the bills to their agents in 
London with a hypothecation note of the goods attached. On arrival of 
A.*s ship, A. deposited the goods with X., instructing them to hold the 
goods to his order. G. induced X. to deliver the giKxis to him without any 
onier from A., and then by fraud G. induced the Z, Bank to take up the bills 
of exchange receiving wiih them the bills of lading. Z. got delivery 
orders from A. and presented them to X. When it whs found that G. 
had procured X. to deliver to him the goods without any order from A. 
Z. sued X. for conversion. UM^ that Z. were pledgees ot the goods, and 
could sue for conversiou, though X. had converted them at a time when 
Z. had no title (s). 

Article 74, — Ineffectual Indorsements (t). 

An indorsement of the bill of lading may pass no property 
to the indorsee as : — 

(1.) Where the indorser has no property to pass (it), 
having, e.g., already indorsed one part of the bill of lading 
so as to pass the property (v). 

(2.) Or where there is no consideration for the indorse- 
ment (n^); 

(3.) Or where the circumstances show that no property 
was intended to pass, as in the case of an indorsement to an 
agent to enable him to sell, or to stop in transitu (x) ; 

(4.) Or where the indorsee knows of facts which prevent 

(r) See ante, note (o). 

(s) Bristol Bank v. Midland Ry. Cb. (1891), 2 Q. B. 653. 

(t) This article must be read subject to the provisions of the Factors' Acta, 
which it is beyond the province of this work to deal with. 

(u) Finlay v. Licerpool 83. Co. (1870), 23 L. T. 261, at p. 255; Owney v. 
Behrend (1854), 8 £. & B. at p. 634. 

(c) Barber v. Meyerstein (1870), L. R. 4 H. L. 317. 

(w) Per Lord Selbome, 10 App. C. 80; Waring v. Cox (1808), 1 Camp. 369. 

(ar) Waring v. Cor, vide supra; Fatten v. Thompson (1816), 5 M. & S. (350); 
Tucker v. Humphrey (1828), 4 Bing. 516. 
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the indorsement from being effective (y), as the open insol* 
vency of a consignee who has not paid the price of the 
goods (»). 

But where the indorser has the property, even though 
such property has been obtained by fraud, an indorsement 
for valuable consideration to a bona fide indorsee, before 
the original owner or indorser has obtained a legal rescission 
of the transfer, will pass the property (a). 

Com 1. — Goods consigned to P. were in course of transit landed at a 
sufiferance wharf on the Thames, subject to a stop for frei^f^ht by A., and to 
a stop for advances by I., a mortgagee on security of a set of three bills of 
latiing. P. obtained from K. a loan, with which he redeemed the bills from 
I. and iiidorseti two to K.as security for his advance. P. obtained another 
advance from N., to whom he indorsed the third bill. With thid advance 
the stop for freight was renioed, and M. obtaimd the goods from the 
sufferance wharf « n pMduction of his indorsed bill. 7/cZ3, that the pro- 
perty in the goods havino passed to K. by the first indorsement, the second 
conferred no projierty on M., and K. cou'd n cover from him the goods or 
their value (6). 

Case 2.— ^V. shipped to P. oilcake, sending the bill of lading to V.'s 
agent, W., with iustnictions not to part with it " without first receiving 
payment." P. gave W. a bill of exchange accepted by K., and promistd 
immediate payment in canh, on wiiich W. delivered to P. ihe indorad bill 
of ladin;;. P. indorsed the bill of lading to J., who took it bond fide and 
for value. P. and K. then became bankrupt, without paying VV. Ileld^ 
that thouj^h P. had obtained the bill of lading by fraud, he could transfer 
the propeiiy in the goods by iis indorsement to I., a bond fide holiler for 
value (c). 



Article 75. — Effects of Indorsement tmder the Bills of Lading 

Act, 1855 {d). 

Such an indorsement of the bill of lading as passes to the 
indorsee the property, whether legal or equitable (e), in the 
goods, also vests in him all the rights and liabilities arising 

(y) Dick v. Lumsden (1793), Peake, 189; Cwning v. JBroum (1807), 1 Camp. 
104; OiibeH v. Ouignon (1872), L. R. 8 Ch. 16. 

(z) Ficfe Article 65. 

(a) Peace v. Oloahec (1866), L. R. 1 P. C. 219; Tke Argentina (1867), L. R. 
1 A. & £. 370. 

(6) Barber v. Meyentein (1870), L. R. 4 H. L. 317. 

(c) Tluf Argentina (1867), L. R. 1 A. & E. 370. 

(d) 18 & 19 Vict. c. Ill, s. 1, see Appendix III. Until thlB Act was passed, 
the indorsement of a bill of lading would not affect the contract evidenced in it, 
and the indorsee could not sue or be sued on such contract, though he was the 
person really interested in the gootls, the subject of the contract : Thompson v. 
/Awiin// (1845), 14 M. & W. 403 ; Himard v. Shepherd (1850), 9 C. B. 297. 

(e) SevocU v. Burdick (1884), 10 App. C. at pp. 85, 95. 
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in respect of such goods from the contract evidenced in the 
bill of lading (/). 

He may lose such rights and liabilities by such a further 
indorsement of the bill of lading as diyests him of the 
property {g). 

An indorsee of a bill of lading as security for an advance, 
whether the transaction amounts to a pledge {h\ or, semble, 
to a mortgage (i), does not become liable under the contract 
evidenced in the bill of lading, until he completes his 
inchoate title by taking possession of the goods under the 
bill so indorsed (A). 

Such a vesting of rights and liabilities by indorsement 
of a bill of lading does not in any way affect the shipowner's 
right against the original shipper or owner of the goods for 
the freight (/), or the liability of the consignee or indorsee 
by reason of his being such consignee or indorsee or of his 
receiving the goods in consequence of such consignment or 
indorsement, or any right of stoppage in transitu (A). 

Ccwc.— F. shipped jjoods to Z. on A/a ship, taking a bill of ladiiisr, 
making the goods deliverable to F. or assigns, freight payable at Z. F. 
pledged the bills as security for an advance by indorsing them in blank, 
and depositing them so indorsed with I. F. did not claim the goods at Z., 
and they were sold by the authorities there to pay custom-house charges. 
I. took no steps to obtain the goods. A. sued 1. for freight as indorsee of 



(/) The indorsement does not rest in the indorsee any rights and lialiilities 
arising otherwise than from such contract. Ledtic v. Ward (1888), 20 Q. B. D. 
476. If the indorsee proves that the immediate indorsement to him was for 
Talaable consideration, he need not also prove that the indorsement to his 
indorser was for value, in the absence of any evidence of i'raad or other circum- 
stances invalidating the indorsement : Dracachi v. Anglo-KgypUan Navigation Co. 
(1868), L. R. 3 C. P. 190. 

(g) Smurthwaite Y, Wilkins (1862), 11 C. B., N. S., 842; but see Coriett v. 
Gordon (1813), 3 Camp. 472 ; Leuns v. McKee (1868), L. R. 4 Ex. 58. Though 
the indorsee has agreed to resell the property, if the bill of lading is still an 
effective instrument he will not lose his rights and liabilities under it, till he has 
reindorsed it so as to pass the property : ITui Felix (1868), 2 L. R. A. & £. 273. 
Fowler v. Knoop (1879), 4 Q. B. D. 299. 

(h) SeweU V. Burdick (1884), 10 App. C. 74, per Lord Selborne, at pp. 88, 89, 
explaining ITie Freedom (1871), L. R. 3 P. 0. 594; The Figlia Maggioro (1868), 
L. R. 2 A. & E. 106. See also Allen v. Coltart (1883), 11 Q. B. D. 782, at 
pp. 784, 785. 

(0 Per Lord Blackburn, 10 App. C. at pp. 96, 97. 

O) Foxy. Noti{\%Q\\ 6 U. & N. 630, where the bill was Indorsed to the 
shipowner himself: Short v. Simpson (1866), L. R. 1 C. P. 248. 

(Jt) 18 & 19 Vict. c. Ill, s. 2. An indorsement of a bill of lading has by this 
Act no further effect on the right of stoppage than it would have had before the 
Act. 
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tho bill of lading. Hetd^ that as I. had taken no steps to complete his 
title by claiming the goods under the bill of lading, he was not liable on 
the contract evidenced in it (I). 



Article 76. — Position of Indorsee. 

The lawful holder of a bill of lading, in whom the pro- 
perty in the goods is vested, may by indorsement transfer 
a right greater than he himself has ; for he transfers his 
position under the contract evidenced in the bill of lading, 
but does not transfer any other rights or liabilities which 
may be vested in him against or to the shipowner, charterer, 
or original shipper, unless the indorsee has notice of such 
rights and liabilities (m). 

Case 1. — ^F., shippers of goods, indorsed to I. a bill of lading stating 
that the goods were shipped on board the S. lying at Fiume and bound 
for Dunkirk. The ship deviated from the ordinary vovage between those 
two ports and was lost on such deviation. I. sued the shipowners, who 
pleaded that F. knew of the intention to deviate before shipment. Held^ 
that F.'s knowledge did not affW^t I. (n). 

Case 2. — C. chartered a ship from A. and shipped goods in it, receivin<; 
a bill of lading from the master. C. saw the method of stowage and did 
not object to it. C. indorsed the bill to I. The goods were damaged by 
the method of stowage. I. sued A. on 'the contract in the bill of lading. 
IMd, that I. was not afifected either by G.'s position under the charter or 
by C.*s knowledge of the method of stowage (o). 



Article 77. — Effects of the Indorsement of the Bill of Lading 
under the Admiralty Jurisdiction Act, 1861 (p), and 
Parties under that Act. 

In any case where goods are carried into any port in 
England and Wales in any ship (q), and at the time of the 

(0 Sewell V. Bvrdick (1884), 10 App. C. 74. See also Fovfer v. Knoop (1879), 
4 Q. B. D. 299. 

(m) Bodger v. Comptoir d'Esoompte de Paris (1869), L. R. 2 P. C. 393. The 
Heiene (1865X B. & L. at p. 424 ; The Emilien Marie (1875), 44 L. J. Adni. 9 ; 
Jenkyns v. Usborne (1844), 8 Scott, N. R. 523. Leduc v. Ward (1888X 20 
Q. B. D. 476. The ordinary case of defeat of stoppage in transitu by indorsement 
to a bond jids holder falls under this principle. 

(n) Leduc v. Ward, vide supra. 

(o) The Heiene^ vide supra, 

Ip) 24 Vict. c. 10, 8. 6. See Appendix III. 

(9) The ship carrying must be the ship doing the wrong : thus where damaged 
goods were transhipped, and the second ship came to England, she was not held 
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institution of the c^iuse no owner or part-owner (r) of the 
ship is domiciled in England or Wales, claims («) in rem 
can be made against such ship in the Admiralty Court, as 
follows : — 

I. Claims .on contract (^). 

1. Every indorsee of a bill of lading to whom the property 
in the goods shipped under the bill of lading shall have 
passed so as to transfer to him the contractual rights and 
liabilities under the bill of lading, in virtue of the Bills of 
Lading Act, 1855, may sue for breach of such a contract. 

Thus an indorsee to whom the whole property, legal or 
equitable, has passed, or a mortgagee or pledgee of the bill of 
lading who has completed his title by taking possession of the 
goods under the bill of lading, may so sue {u) ; a mortgagee 
or pledgee who has not so completed his title {v)y or a bare 



liable for the fault of the first ship, and the first ship whea afterwards she came 
to England was held not liable, as not having carried the goods to England : Tite 
Ironsides (1862), Lush. 458. But the ship may be liable, though she does not 
carry the goods into port, as in cases of short delivery: The Danzifj (1863), 
B. k L. 102. It will be sufficient that the chip shall come into such a port in the 
course of her voyage, though the goods are not to be delivered there : The Picve 
Superiore (1874), L. R. 5 P. C. 482, at p. 491. See also The Buhia (1863), B. & L. 
61 ; The Patria (1871), L. H. 3 A. & £. at p. 459. When she has once been in 
such a port, the jurisdiction of the Admiralty in respect of that voyage vests, and 
the claim can be enforced against the ship on her entering an English port in any 
subsequent voyage ; bat as the claim does not give a maritime lien, such arrest 
will not avail against any valid charges on the ship, nor against any bond fide 
purchaser: The Pieve Super iorCy vide supra. The damage mast be done on the 
homeward voyage; there will be no claim for damage on the outward voyage to 
goods delivered abroad ; The Ka<an (1863), B. & L. 1. 

(r) This will include a charterer, if the charter amounts to a demise, but not 
otherwise : The St. Cloud (1863), B. & L. 4. This limiution does not apply to 
claims in the County Court under the County Courts Admiralty Jurisdiction 
Act of 1869 (32 & 33 Vict. c. 51, s. 2), App. III. : The Mana (1882), 7 P. D. 241. 

(s) The claims must arise independently of the Admiralty Jurisdiction Act: 
The St. Cloud (1863), B. & L. at p. 18 ; The Figlia Magtjv re (1868^ 2 L. R. A. & E. 
at p. 110, approved by L<trd Srlb; me, 10 App. C. at p. 88 ; tf.//., if the claim could 
not hare been made against an English owner before the Act, it cannot be made 
against a foreign owner by virtue of the Act. The Admiralty Court cannot con- 
sider a set-off for freight claimed by the shipowner: The Don Francisco (1862), 
Lush. 468. 

{f) The " contract "in the Act refers to the contract in the bill of lading : The 
Piece Superiore (1874), L. R. 5 P. C. at p. 491. 

(tt) Fi:flia Mag^iore (1868), 2 L. R. A. & E. 106; Tfie Fr,e'hm (1871), 3 L. R. 
P. C. 594, discussed by Lord Selbome in 10 App. C. at pp. 88, 89. Such right to 
sue in contract continues until the contractual rights have been lost by such a 
reindorsement as passes the property, though there is an agreement to sell, which 
may give an interest to the vendee to sue in tort : The Felix (1868), 2 L. R. 
A. & E. 273 ; The Marathon (1879), 40 L, T. 163. See Article 75. 

(v) Because he has not yet acquired contractual rights under the Bills of 
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assignee of the bill of lading (ir) to whom no property has 
passed, cannot so sue on the contract. 

2. A consignee named in the bill of lading, to whom the 
property in the goods has passed by such consignment, may 
also sue on the contract, as he has under the Bills of Lading 
Act contractual rights under the bill of lading (a?). A con- 
signee to whom the property in the goods has not passed 
by such consignment, or a consignee not named in the bill 
of lading (y), may not sue on the contract, unless he takes a 
title by indorsement of the bill as above (z). 

IL InToH{a). 

1. Every indorsee of the bill of lading, to whom a pro- 
perty as against the indorser, though it may not be the 
whole property, has passed, may so sue in tort. Thus a 
mortgagee or pledgee, who has not yet completed his title 
by taking possession of the goods, may sue in tort (&). A 
bare assignee, having no property in the goods, cannot sue 
in tort ((?). 

2. A consignee to whom the, or any, property in the 
goods has passed, may sue in tort {d). A consignee to 
whom no property in the goods has passed cannot so 
sue (c). 

Note. — The above statement, it is believed, reoonciles all the 
cases, with the exception of dicta in The Nepoter (d), suggesting 
that the Admiralty Act intended to give every consignee or 

Lading Act, 1855 : Sewell v. Burdick (1884), L. R. 10 A)>p. C. 74; and therefor© 
has apart from thu statute no legal claim against the shipowner. Article 75. 

(u7) Toe St Cloud (1865), B. & L. 4. Article 74. 

(ar) 18 & 19 Vict. c. Ill, s.1: The Nepoier (1869), 2 L R. Adm. 375, see also 
Fowler v. Knoop (1879), 4 Q. B. D. 299 : where the consignee named in the biH 
of lading, who had sold the cargo, but not assigned the bill of lading, was held 
entitled to sue. 

(y) Thus in a bill deliverable " to shipper or order," the consignee ordered would 
be a consignee not named in the bill of lading. 

(z) See note (6), Article 75. 

(f/) ** Breach of duty "of the master will include a refusal to deliver to a vendor 
who has stopped in transitu: The Tigress (186'd), B. & L. 38; and a refusal by 
the master to give the holder of the bill of lading the particulars necessary to 
compute his liability for freight and general average contribution : The Nofvcaj 
(1864), B. & L. 226 ; but not a refusal, though improper, to insert certain 
particulars in his protest : The Santa Anna (1863), 32 L. J. Adm. 198. 

(6) Though he cannot sue on the contract : Figlia Maggiore (1868), 2 L. R. 
A. St £. 106 ; per Lord Blackburn, 10 App. C. pp. 94, 95. 

(c) St. Chud (1863), B. & L. 4, and per Lord Blackburn, 10 App. C. ii. 94. 

id) The Nepoter (1869), 2 L. R. A. & E. 375. 
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aasignee of a bill of lading a oapadty to sue. These dida were 
unnecessary, as the plaintiffs there being '' consignees named in 
the bill of lading" had contractual rights under the Act of 
1855, and also had, as Sir R. Fhillimore held, a, though not the^ 
property in the goods, which would enable them to sue in tort. 

The Act of 1861 gives those who have a lawful claim in per- 
sonam against the shipowner, which fails owing to his absence 
from the country, an auxiliary remedy in rem against the ship, 
which is present in the country. But, as was held by Dr. Lunh- 
ington in The St Cloud (e), and by Sir R. Phillimore in The 
Figlia Maggiore (/), and approved by Lord Selbome in Setoell v. 
Burdick (ff), the claim must arise in law independently of the Act 
of 1861, which gave a new remedy, not a new primary right. 
Who then could sue before 1 861 ? An} one who had a proprietary 
interest in the goods could sue in tort. A party to the bill of 
lading or a consignee named in it, or an indorsee who acquired the 
property in the goods by the indorsement, could sue in contract. 
But those who bad no property could sue neither in contract 
nor in tort. Those who had a property, but not the property 
under the Act of 1855, could sue in tort but not in contract. 
A bare assignee had neither property nor contractual rights, 
and, thus, apart from the Act of 1861, could not sue at all ; it 
is, therefore, submitted that Sir E. FhillimoiVs obiter dida 
to the contrary are inaccurate. 

To obtain this result it is not necessary to read ''assignee " 
in the Act of 1861 as '' assignee to whom the property shall 
pass," a process which Dr. Lubhington was doubtful about in 
The St, Cloud (a), and Lord Blackburn condemned in SeweU v. 
Burdick (g). For " claim by an assignee " moans " lawful claim," 
and a bare assignee before the Act of 1861 could make no lawful 
claim. 

(e) St. Cloudy ante, p. 143, note (c> 

(f) (1868) L. R, 2 A. & E. 106. 

(g) (1884), 10 App. C. 74, at p. 94. 
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SECTION VI. 

Liability op Shipowner for Loss op, or Damage to, 

Goods carried. 

Article 78. — Liability of Shipowner in absence of express 

Stipulations, 

In the absence of express stipulations in the contract of 
affreightment, all shipowners who are common carriers (e.e., 
who offer their ships as general ships for the transit of the 
goods of any shipper), are liable for any damage to such 
goods in transit, unless caused by the act of God or the 
Queen's enemies or by the vice of the goods themselves (a). 

Quaere, whether a shipowner who is not a common 
carrier has the same liability as a common carrier (5), or 
is only liable as a bailee for the exercise of due care and 
diligence (c). 

All shipowners who contract to carry goods undertake 
absolutely, in the absence of express provisions negativing 
such undertaking, that their ship is seaworthy at the begin- 
ning of the voyage (tZ), that they will proceed on the voyage 

(a) Nugeid v. Smith (1876), \ C. P. D. 19, 422; Liver Alkali Co, v. Johnson 
(1874), L. R. 9 Ex. 338. Per Bowcn, L.J., in Pandorf v. Humilton (1886), 
17 Q. B. D., at p. 683. See Articles 80, 81. 

(I)) Per Brett, J., in Nwfent v. Smith (1876), 1 C. P. D., at p. 33, and Liver 
Co, V. Johnson (1874), L. R. 9 Ex., at p. 344. 

(c) Per Cockbnm, O.J., in Nwjent v. Smith, vide supra, at pp. 434, 438 : com- 
pare Lord Herschell, at p. 510, and Lord Macnaghten, at p. 515 of The Xantho 
(1887), 12 App. C. 503: Lord Watson at p. 526 of /lamilton v. Pandorf (1887), 
i2 App. C. SiS; and note post, p. 16t>. See also per Willes, J., in Notara v. 
H.n^Jerson (1872), L. R. 7 Q. B., at p. 236; Grill v. General Colliery Go. (1866), 
L. R. 1 C P., at p. 612. If he has the liability of a carrier he will be liable for 
damage to the goods carrietl reMulting from causes other than the act of God or 
the Queen's enemies, or the Tice of the goods themselves, though such damage 
could not be prevented by reasonable care and diligence on his part and that of 
his servants. If he has only the liability of a bailee he will be free where he can 
prove that he and his servants have exercised reasonable care and diligence. 

(d) Steel V. State Line (1878), 3 App. C. 72, and Article 29. 

M 
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with reasonable despatch {e) and without unnecessary 
deviation (/). 

Note, — In the law as thus stated there are two disputed 
poiuts: — 

(1.) Whether the owner of a ship or lighter hired to carry a 
specific cargo on a particular Yoya,i<e, as difrtinguished from a 
general ship plying habitually between particular ports and 
carrying the goods of all comers, is in the absence of express 
agreement a common carrier, and therefore liable in the absence 
of express stipulations for all damage resulting in transit, unless 
from the act of God or the Queen's enemies or yice in the goods 
themselves. 

(2.) Whether, apart from the liabilities of a common carrier, 
every shipowner or master who carries goods on board his vessel 
for hire is, in the absence of express stipulations, subject to the 
liability of an insurer, except as against the act of God or the 
Queen's enemies or inherent vice in the goods, or whether ho is 
only liable for loss shown to have arisen from negligence on his 
part, or on that of his servants. 

The practical importance in the case of ships is not very 
great, as the diiferenoe in the law would chiefly affect ships 
chartered to one shipper without any express stipulations in 
the chart* r, an unusual CHse ; but it is important in the case of 
lighters, which are frequently let out for hire in that way. 

1. The first question has been discussed in Liver Alkali Go, y. 
Johnson (1872) (^). There, A. was a lighterman and let out 
his flats to any customer who applied for them; his flats did 
not ply between any fixed points, but each voyage was fixed by 
the particular customer ; a special bargain was made with each 
customer, though not for the use of a particular flat ; but no 
flat was carrying goods for more than one person on the same 
voyage. A. let a flat on these terms to C. to carry salt from. L. 
to W. ; on the voyage, without A.'s negligence, the flat was 
wrecked. 0. sued A. for the damage to the salt. The Court, 
consisting of Kelly, C.B., Martin, Bramwell, and Cleasby, B.B., 
held A. a common carrier, and therefore liable. Kelly, C.B., 
laid stress on the fact that no particular vessel was hired, 
saying : " No doubt, if each particular voyage had been made 
under a special contract containing stipulations applicable to that 
voyage only, the case would have been different, which seems 
to distinguish the case of a ship specifically chartered to a 
particular shipper. 

In the Exchequer Chamber the majority of the Court (Black- 
bum, Mellor, Archibald, and Grove, J J.) affirmed this judg- 



es) See Article 30. 

(/) S.*e Articles 99, 100. 

(g) L. R. 7 Ex. 267. 
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mest (K) '* on the ground that a lightemian, carrying on business 
as described, does in the absence of something to limit his 
liability tnour the liability of a common carrier in respect of the 
goods he carries." Brett, J., while agreeing that A. was 
liable, put his liability on the ground that (t) ** by a recognized 
custom of England every shipowner who carries goods for hire 
in his ship, whether by inland navigation, or coastways, or 
abroad, undertakes to cany them at his own absolute risk, the 
act of God or the Queen's enemies alone excepted," unless he 
limits this liability by express agreement. He emphatically 
held that A. was not a common carrier, on the ground that he 
did not undertake to carry goods for, or charter his flat to, the 
first comer ; (and therefore was not liable to an action for refusing 
to do so, the essential characteristic of a common carrier). 'Jlie 
rest of the Court had expressly abstained (Jc) from examining 
whether A. was a carrier so as to be liable to such an action, 
and had confined themselves to deciding that he "had the 
liability of" (qttsere, the same liability as) a common carrier. 
In Nugent v. Smith (I), Cockbum, C.J., repeated Brett, J.'s, ob- 
jection : *' I cannot help seeing the difficulty that stands in the 
way of Liver Alkali Co. v. Johnson, namely, that it is essential to 
the character of a common carrier that he is bound to carry the 
goods of all persons applying to him, while it has never been 
held, and, as it seems to me, never would be held, that a persdn 
who lets out vessels to individual customers on their application 
was liable to an action for refusing the use of such vessel if 
required to furnish it." 

The judgment however may be supported on narrow grounds : 
(1.) It only applies, according to the judgment of the Court 
below, to cases where no specific vessel is chartered or hired, 
but there is a contract to carry so much goods ; the ca>e of a 
specific charter is expressly exclude!. (2.) The Court above do 
not decide that A. was a common carrier, but only that a lighter- 
man, contracting to carry goods in some vessel or othtr, has the 
same liability as a common carrier. The case therefore may be 
confined to the calling of lightermen ; and whetht-r a lighter- 
man has the liabilities of a common carrier is a question of fact 
in each particular case (m). At present the leading lightermen 
on the Thames expressly decline to take the liability of common 
carriers, and only hold themselves liable for damage from 
negligence or wilful acts on the part of their servants (n). 

II. The custom to insure, binding in the ab>eni*e ot ex[)ress 
agreement on all shipowners lending their vessels fur hire, rests 



(A) (1874), L, R. 9 Ex. 338, at p. 341. 

(0 At p. 344. 

{X) See p. 340. 

(0 (1876), 1 C. P. D., at p. 433. 

(m) Tamvaco v. Timothy (1882), I C. & E. 1. 

(») See Tate v. Hyshp (1885), 15 Q. B. D., at p. 370. 

M 2 
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in modem times on the anthoritj of Lord Esher, who expressed 
thit o[>inion in 1874, in the case just cited, and repeated it in 
1875, in Nugent v. Smith (o), where he said, Denman, J., con- 
cnrri'»g : " Thn true rule is that every shipowner or master who 
carries goods on board his ship for hire is, in the absence of 
express stipulation to the contrary, subject by implication . . . 
by reason of his acceptance of the goods to be carried, to the 
liability of an insurer, except as against the act of God or the 
Queen's enemies . . . not because he is a common carrier, but 
because he carries goods in his ship for hire." As tlie ship 
there was a general ship, this was obiter dictum, but in the 
Court of Appeal, Cockburn, C.J., admitting that the point was 
not involved in the case, took occasion to entirely dissent from 
the view of Brett, J., in a very elaborate judgment, in which he 
held that no such liability existed, but that shipowners, other 
than of general ships, were only bailees, and bouiid to use 
ordinary care and diligence. 

On this two questions arise (1.) as to the history of the rule; 
(2.) as to its present position. 

I. As to its history, the view of Brett, J., was (p) that the 
common law of England as to bailments is founded on the 
Boman law, that therefore bnilees are liable only for ordinary 
care, unless they fall within certain classes, who are absolute 
insurers, the historical origin of these clastes being found in 
the Praetors Edict (g). This historical view has been attacked, 
I venture to think successfully, by Mr, O. W. Holmes in his 
work on the Common Law (r). 

Cockburn, C.J., took the view (g) that the strict liability of 
carriers was introduced by custom in the reigns of Elizabeth 
and James I. as an exception to the ordinary rule that bailees 
were bound only to nse ordinary care (t\ 

Holmes maintains that the stricter liability is the older <)f 
the two, and that the present liability of carriers is therefore a 
survival of the old rules («). 



(o) 1 C. P. D., at p. 33. 

(/>) Thid,, at p. 29. 

(v) Dig. IV. 9. 

(r) (1882), London, pp. 175-205. 

(s) 1 0. P. D., at p. 480. 

{t) Liability of innkeepers, CaJey's Case (1584), 8 Co. 32. Of common carriers 
by land, Woodlifs Case (1596), Moore, 462; Owen, 57. Of common carriers by 
water, Rich v. Kneeland (1613), Hob. 17 ; Cro. Jac. 330. The first case cited for 
the general liability of shipowners is Morse y. Slue (1671), 2 Keb. 866 ; 3 Keb. 
72, 112, 135; 2 Lev. 69; 1 Vent. 190, 238; 1 Mod. 85; Sir T. Raym. 220. 

(u) The fuller discussion of the historical question is beyond the scope of thia 
M ork. The reader may refer to Holmes, C. L. c. 5, Bailments, and to the follow- 
ing cases: Southcoie v. Bennet (1601), 4 Rep. 83 b., Cro. Eliz. 815 (adversely dis- 
cussed by Lord Holt in Coggs v. Bernard (1703), 2 Ld. Raym. 909, and Sip W. 
Jones on Bailments, 3rd ed. pp. 41-45) ; Jfich v. Kneeland (161i3), vide supra ; 
Simons v. Darknoll (1628), Palmer, 523; Nichols v, Moore (1661), 1 Sid. 36; 
Matthews T. Hopkin (1667), 1 Sid. 244; Morse v. Slue (1671), vide supra; Goff v. 
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II. As to the mle of law now prevailing the recent cases in 
the House of Lords (t?), supported as they are by several dicta 
of Willes, J., e»g,, "the hhipowner's exemption is from liability 
for loss which conld not have been avoided by reasonable care^ 
skill, and diligence " (w), ..." The contract in a bill of lading 
is to caiTy with reasonable care unless prevented by the excepted 
perils " (a) ; and also by the judgments in Laurie v. Douglas (y), 
where a direction to the jury that " a shipowner was only bound 
to take the same care of goods as a person would of his own 
goods, t.6., an ordinary and reasonable care," was held a proper 
direction, and in The Duero (z)y render it hardly safe at present 
to adopt the view advocated oy Lord Esher. But the question 
so far as it is of piactical importance is fully discussed 
below (a). 



Article 79. — T?ie effect of excepted Perils in the Contract of 

Affreightment, 

Charterparties contain an undertaking by the shipowner 
and charterer to perform their respective parts of the con- 
tract, unless prevented by certain perils excepted in the 
contract, provided that such perils could not have been 
avoided by reasonable care and diligence on the part of 
the person prevented by them from performing the contract, 
and of his servants. Bills of lading contain an undertaking 
by the shipowner or carrier to deliver safely the goods set 
forth in them, unless prevented by certain perils known as 
" excepted perils " or exceptions, provided that such perils 
and their consequences could not have been avoided by 



Ciinkard (1750), 1 WiU. 282, n. ; Dale v. Hall (1750), 1 Wils. 281 ; Barclay v. 
r. GafM (1784), 3 Dougl. 389 ; Trent Navigation v. Ward (1785), 3 Esp. 127 ; 
Forward v. FiUard (1785), 1 T. R. 27 ; Lyon v. Mt^lls (1804), 6 East, 428. 

The two English exceptions to the carrier's liability, which are different from 
the Roman ones, haye each a purely English history. The exception : *' the act 
of God" results from the discharge of contractors from performance rendered 
imposaible by the act of Ood (Holmes, 202) ; that of " the King's enemies," from 
the rnle that the bailee had no action against them, they not being amenable to 
civil process ; and that therefore it was not fair that the bailor should sue him. 
(Holmes, 177, 201 ; Marshal of Marshalsea's Case^ Y. B. 33 Hen. 6. 1 pi. :^.) 

(c) The Xaniho (1887), 12 App. C. 503; Hamilton v. Pandorf (1887), 12 
App. C. 518. 

{w) Notara r. Hmderaon (1872), L. R. 7 Q. B., at p. 236. 

(a?) Grill v. General Iron Screw Co. (1866), L. R. 1 C. P., at p. 612. 

(.y) (1846). 15 M. & W. 746; doubted on other grounds in The Accomac 
(1890), 15 P. D. 208. 

(2) (1869), L. R. 2 A. & E. 393. 

(a) p. 166. 
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reasonable care and diligence on the part of the shipowner 
or carrier and his servants (J). For the consequences 
resulting solely from the occurrence of these perils, the 
shipowner or charterer under a charterparty (c), the ship- 
owner or carrier under a bill of lading, are not liable. In 
considering whether the breach complained of is caused by 
an excepted peril, the immediate and not the remote cause 
is lookod to {d)» 

Note 1. — It 18 submitted that the statement in the text is the 
true result of the ca^es in the House of Lords (e), though 
languap^e is there used apparently capable of another construc- 
tion. Lord Herschell in 2he Xantho, at p. 510, said: '*The 
true view ** (of the diflfenn- e between a policy of marine insur- 
ance and a contract of affreightment) '* appears to me tu be pre- 
sented by Willes, J. (/), when he said : ' A policy of insurance 
is an 8 bEolnte contract to indemnify for loss by perils of the sea, 
and it is only necessary to see whether the lofe^s comes within 
the terms of the contract and is caused by perils of the sea ; the 
fact that the lo s is pai tly caused by things not distinctly perils 
of the sea, does nut [)reYent it coming within the contract. In 
the case of a bill of lading it is different, because there the oon« 
tract is to carry with reasonable care unless ])re vented bv the 
excepted perils. If the goods are not carried vith reasonable 
care, and are consequently lost by perils of the sea, it becomes 
necessary to reconcile the two parts of the instrument, and this 
is done by holding that if the loss through perils of tlie seas is 
caused by previous default of the shipowner, he is liable for this 
breach (»f his contract.' " 

Tliis view finds some support in cases of about thirty years 
agf>» ^'9*9 in the decision of the Court of Exchequer in Laurie v. 
Uouglas (^), where a direction to the jury that a shipowner was 
only bound *' to take the same care of goods as a person would 
of his own goods, t.e., an ordinary and reasonable care," was 
held a proper direction. But if the contract is as stated by 

(6) The authorities for this statement are di>cii8sed in note below. 

(c) As between shipowner and charterer, the exceptions in the charter are of 
importance, as between shipowner nr charterer, and shipper, the exceptions in 
the bill of lading. On the relation between exceptions in the chaiter and bill of 
lading where the charterer is aUo the shipper, see Modocanachi v. MUbum (18S6), 
18 Q. B. D. 67 ; and Article 18 a. 

(d) Causa proximn^ non rcnuita^ spectatitr. See for illnstrations of this rule, 
The Xantho (1887), 12 App. C. 503; Hamilton v. Pafidurf (1887), 12 App. C 
518 ; Letricheux v. I)unlop (1891), 19 Sc. Sess. C. 209; and^kividnal exceptions, 
post. ^^ 

(e) The Xantho (1887), 12 App. C. 503 ; Hamilton v. Pandorf (1887), 12 
App. C. 518. 

(J) Grill V. Iron Screw Collierif Co. (1868), L. R. 1 C. P., at p. 612, 

(i7) (1846), 15 M. & W. 746 ; see on this case The Accomw (1^90), 15 P. D. 208. 
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Willea, J., and approved by Lord HerBchell, "to carry with 
reasonable care, unless prevented by the excepted perils," these 
exceptions are meaningless ; there is no need for the excepted 
perils. For no loss is caused by an excepted peril, which the 
shipowner could have prevented Ijy reasonable care. No peril 
is an " act of God," if it could have been prevented by reasonable 
foresight and care {K), No peril is a " peril of the sea," " which 
could be foreseen as one of the necessary incidents of the adNcn- 
ture " (t). It would be sufficient that the contract should read, 
" to carrjr with reasonable care." If the shipowner did so, lie 
would not be liable for damage which could not be prevented by 
reasonable care, without the addition of any li^t of excepted 
perils. If he did not do so, he would be liable for his omibsion 
whatever perils were excepted. 

Some light is perhaps thrown on the meaninjcof the House of 
Lords by another dictum of Willas, J. (J) : " The exception in 
the bill of lading only exempts the shipowner from the absolute 
liability of a common carrier, and not from the consequences of 
the want of reasonable skill, diligence, and care." This appearn 
to represent the contract as stated above, and as one: (1) to 
carry absolutely at shipowner's risk ; (2) unless the damage is 
caused by excepted perils ; (8) provided the shipowner and iiis 
agents have used reasonable care to prevent such damage (k). 
This view is supported by the. language of Lord Macnaghten in 
The Xantho, at p. 515, where he classes the implied engagement 
of reasonable care with the implied warranty of seaworthiness, 
though they stand on a different footing ; for if the warranty is 
broken, the shipowner is liable for damage, though it was not 
caused by unseaworthiness ; while he may be negligent with 
impunity, so long as his negligence does no harm. In this 
second view, if damage be caused by a peril not excepted, the 
sl:ipowner is not protected, though he has used due diligence. 

The various principles of construction applied to contracts of 
affreightment and policies of marine insurance lead to different 
legal results from similar facts. Thus in a bill of lading whose 
only exception is "perils of the seas," where damage results 
from a storm, the shipowner will still be liable, if it is proved 
that the stowage was negligent, and that such negligence co- 
operated with the storm to damage the goods (l). In a policy 
of insurance the underwriter would be liable for damage from 
a storm as a peril of the sea, though ir was proved that the 
ship became unsea worthy on the vox age through negligence of 

(A) Nugent r. Smith (1875), 1 C. P. D. U; Nichols v. Marsland (1876), 
2 Ex. D. ]. 

(0 The Xantho (1887), 12 App. C. 603, per Lord Herschell, at p. 509. 

0) J^otara v. Henderson (1872), L. R. 7 Q. B., at pp. 235, 23G. 

(^) This proviso may itself be excluded by the exception kDOwn as the 
** negligence clause:" cf. Article 89. 

(0 The Oquendo (1878), 38 L. T. 151 ; The Catherine C/ialmers (1875), 32 
L. T. 847. 
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the owner's servants (i»). But if in a time policy the under- 
writer can prove ihat unseaworthiness together with perils of 
the sea caused the loss, and that the owner knew, or might with 
reasonable diligence have known, of the unseaworthiness, the 
underwriter will not be liable for such a loss (n). 

Before the cases in the House of Lords (o). there was some 
authority for saying that this difference in construction arose 
either from the different meaning of such terms as '' perils of 
the sea" in the two documents, or from the application of the 
maxim '* Cauaa proxima, et non remota, spectatur " to policies and 
not to bills of lading. The authority of the House of Lords hau 
now decided that each of these views is erroneous ; and that the 
explanation of the different results already pointed out is to be 
found in the undertaking of the shipowner in the contract of 
affreightment, that he and his servants or agents shall not be 
negligent, which is confined in the policy to an undertaking by 
the assured that he himhclf will not contribute to the loss 
without reference to the acts of his servants or agents. And it 
is further clear that to these two undertakings, the maxim, 
** Causa proxima, et non remotay spectatur,** does not apply. 

Note 2. — The early bills of lading do not contain any excep- 
tions at all (p), Thn first set of exceptions used was only 
" the act of God, the Eifg's enemies, and dangers of the seas." 
As the result of a case tried in 1796 {q\ these exceptions were 
enlarged "to the act of God, thn Kings enemies, firo, and all 
and every other dangers and accidents of the seas, rivera, and 
navigation of whatever nature and kind soever excepted." This 
clause has been still further extended, until, as has been said, 
** there seems to be no other obligation on the shipowner than 
to receive the freight." The excepted perils vary with each 
trade and each shipowner ; and some great companies have tw^o 
bills of lading, imposing on them different degrees of liability, 
according to the rate of freight paid. Exceptions are so numei ous 
that an exhaustive enumeration is impossible ; but the follow- 
ing is believed to be a tolerably comprehensive list of exceptims 
to be found in one or other of the chief bills ot lading in use in 
London or Liverpool. 



(m) Walker v. MaitUmd (1821), 5 B. & A. 171 ; Davidson t. Bumand (1868), 
L. R. 4 C. P. 117; Hedman v. Wilson (1845), 14 M. & W. 476. For further 
illustration of the difference in principle, consider Cory v. Burr (1883), 8 App. C. 
393 ; Wed India Telegraph Co, v. Home Insurance Co. (1880), 6 Q. B. D. 51 ; 
Taylor v. Dunbar (1869), L. R. 4 C. P. 206 ; I'ink v. Fleming (1890), 25 Q. B. D. 
396. 

(n) Thompson v. ffopper (1856), 6 E. & B. 172 ; Pipon v. Cope (1808), 1 Camp. 
434. Cf. Dudgeon v. Pembroke (1877), 2 App. C. 172. 

(o) Thames atul Mersey Ins, Co, v. Hamilton (1887), 12 App. C. 484; The 
Xantho, ibid,y p. 503; Hamilton v. Pnndf/rf, ibid., p. 518. 

(p) West's Symboleography : editions 1632 and 1647, printing a bill of lading, 
dated 1598. 

(7) Smith V. Shepherd^ McLachlan, 3rd ed. p. 535 ; Abbott, 13th ed. p. 459. 
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The act of God (r>. 

The Queen's enemien (<). 

Pirates (f), robbers, thieves, whether on board or not, pilferage. 

Barratry of master and mariners (u). 

Arrest and restraints of princes, rulers, and peoples (v), revolutions, riots, or 
emeutes, strikes^w), lockouts, or stoppage of labour from whatever cause. 

Loss or dnmage from- vermin, rust, hook-marks, or injury- from hooks, sweating, 
wastage, drainage, leakage (x), chafage, breakage, evaporation, rain, spray, coal, 
or coal-dust, corruption, frosl^ thaw, inherent deterioration, decay, jettison (y). 

Insufficiency of strength or size of packages, reasonable wear and tear of pack- 
ages, inaccuracy, indistmctness, illegibility or obliteration of marks, numbers, 
brands, or addresses, or description of goods, injury to wrappers however caused ; 
Injurious effects of other goods («), contact with or smell, or evaporation or taint 
fi'um other goods, not liable for condition of re-exported goods, ullage (a), spiles (6), 
effect of climate, or heat of holds, change of character (c), not accountable for 
slack bags, unless they bear external evidence of having been broken or opened, 

or 
not liable for leakage, breakage, loes or damage by heat, sweat, maty or decay, 
unless occasioned by improper stowage, 

or 
loss or damage, unless resulting from improper stowage or pilferage, not 
occurring with the owner's own personal default or privity, excepted ; not liable 
for loM of goods under any circumstances whatsoever (d). 

Fire (1) («), at any time or in any place ; (2), before loading in the ship or 
after unloading ; (3), on board, in hulk or craft, or on shore : heat, spontaneous 
combustion, burning from heat of machinery. 

Perils of boilers, steam, or steam machinery (/), including pumps or pipes of 

(r) See Article 80. 

(«) See Article 81. 

(0 See Article 85. 

(u) See Article 88. 

(y) See Article 82. 

(u?) The meaning of this exception was discussed in Stephens v. Harris (1887), 
56 L. J. Q. B. 516, where it was held by Lord Coleridge and Day, J., that men 
aban<]oning work for fear of the cholera did not constitute a *' strike." The C. A. 
(57 L. J. Q. B. 203) declined to express any opinion on the point. The mere fact 
that the men ordinarily employed are on strike will not relieve the shipowner or 
charterer if he could obtain other men by reasonable exertions. Strikes in places 
remote from the ship may be within the excfptiou : The Alne Holme (\%^^), P. 173. 

(0?) See Article 86. 

(jf) See Article 90. 

{z) See Articles 31, 86. 

(u) = leakage. 

(6) = the leakage resulting from holes stopped by a peg called a *' spile" 
bored in a cask for the purpose of getting at its contents, which are sometimes 
replaced by water. The effect of the exception will be to free the shipowner 
from liability for leakage and watering, unless the shipper proves negligence of 
the superior officer. 

(c) As by over-ripeness and decay of fruit, &c. 

(ii) Heldf to cover wilful default and misfeasance by shipowner's servants: 
Tavbman v. Pacific 8.S, Co. (1872), 26 L. T. 704. 

(e) See Article 87 : the exception, " fire on bonrd," does not relieve the ship- 
owner from liability to general average contribution for damage done by water in 
extinguishing such 'fire : Schmidt v. Boyal Mail S.S. Cv. (1876), 45 L. J. Q. B. 646. 

(/) Does not apply if tbe defect was due to negligence : Siotdet v. Hail (1828), 
4 Bing. 607 : or if the machinery was um>eaworthy at starting, though the defect 
was latent : The Glenfruin (1885), 10 P. D. 103. ' " Risks of steam navigation,*' 
= physical risks, incidental to siiips propelled by steam machinery, such as 
breakdown of engine, dipabling of screw, &c. : Mercantile S.S. Co. v. 7yser (1881), 
7 Q. B. D. 73. 
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any sort, and consequence of defects therein or damages thereto, escape of steam, 
explosion. 

Risk «)f lighterage to or from the vessel, risk of craft (g^, or warehousing, risk 
of storage afloat or on shore, save risk of boats so far as ships are liable (A). 

Transhipment, delay at port of transhipment, loss from ships not having room 
at port of transhipment, not liable for restriction of quarantine, interruption to 
navigation by ice, for any claim for delay, or sea-risks, if goods are carried beyond 
port of destination, loss or damage caused by prolongation of the voyage, deten- 
tion onused by mail contracts, delay by sanitary regulations, collision (i), detention 
by railways (}'). 

Stranding, straining, other perils of the seas, rivers, steam, and steam naviga- 
tion, or land transit (k) of whatever nature, order, or kind, heeling over, up- 
setting, submerging or sinking of ship in harbour, river, or sea, or the entry or 
admission of water into the vessel by any cause or for any pui*p08e, loss or 
damage caused by heavy weather, or pitching or rolling of the vessel : 
not liable for negligence of shipowner's servants (/}, 

exceptions of all liability, or limited liability, in respect to particular goods (m), 
as glass, specie, precious stones, cattle, &c., 

not li.'xble for damage, unless goods are marked in a particular way (n) ; 
not liable for any damage capable of being covered by insurance (o); under 
throu^rh bills of lading, not liable for damage occurring off the company's steamer. 
Exceptions expressly negativing the shipowner's warranty of seaworthiness (/>). 
Liberty to tranship, to sail with or without pilots, to call at intermediate ports 
for any purpose, to deviate from the voyage for any purpose, and to touch and 
stay at other ports either in or out of the way, to tow and assist vessels in all 
8) tuitions (7), and perform salvage services to vessels and cargo, without being 
deemed a deviation, to proceed under sail, or in tow of any vessel ; 
not liable to any claim (r), notice of which is not given ; — before the removal of 



(r;) = Without risk or liability to the owner of the craft in respect of the car- 
riage of the goods: Webster v. Boryi (1884), 1 C. & E. 338. The clause "at 
ship's risk" was held by the C. A. in Noitehohn v. Rkhter (1886), 18 Q. B. D. 
63, to mean " at the same risk as if they were on board the ship under the 
charter," and it was suggested that without such a clause the shipowner's 
liability would only be for reasonable care till the goods reached the ship. 

(A) Held to protect from liability for any loss occurring to goods in boats, 
which shipowners would not be liable for, had it occurred in shijis : Johnston v. 
Betison (1819), 4 Moore, 90. 

(»■) See Article 84. 

O) Leirichevx v. Dunlop (1891), 19 Sc. Sess. C. 208. 

{k) Perils of the roads — held to mean ** perils peculiar to roads * ; whether 
marine roads or anchorages, or land roads, was not decided : Rothschild v. Royal 
Mail Co. (1852), 7 Ex. 734, at p. 743. Compare Lord Herschell on "perils of 
the sea," 12 App. C. at p. 509. 

(0 See Article 89. 

(in) Semble^ that these do not apply, unless the ship is seaworthv at starting : 
The Glen/ruin (1885), 10 P. D. 105 ; Leuw v. Dudyeon (1867), L. R. 3 C. P. 17, 
note. Taitersali v. National 8.8, Co. (1884), 12 Q. B. D. 297. 

(n) For an example of the working of this exception, see Cox v. Bi-vce (1886), 
18 Q. B. D. 147. 

(0) This exception does not relieve the shipowner from liability to general 
average : Crooks v. Allan (1879), 5 Q. B. D. ^8. It has been held on this excep- 
tion that ^' damage " covers total or partial destruction, but not abstraction of 
goods : Taylor v. Liverpool 8.S. Co. (1874), L. R. 9 Q. B. 546. 1 he question is 
whether an underwriter in the ordinary way of business would insure against 
the particular peril. 

(/?) See .Article 29 ; and Cargo ex Laertes (1887), 12 P. D. 187. 

(</) Seepostj Article 99 ; and Ledw v. Ward (1888), 20 Q. B. D. 476. 

(r) Refers to claims for any damage, whether apparent or latent: Moore x, 
Harris (1876), 1 App. 0. 318. 
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the goods; or — within two days after:— or within certain limits of time and 

place; 

owners only liable for ship damage, &c. (s) 

inability of ship to execute or proceed on the voyage (Q. 

Many of these exceptions of course overlap, and they are not all fonnd in the 
same bill of lading, while some «>f them are modified in form. Though hhipowners 
n^e them to protect themselves from legal liability, they frequently make some 
compensation as a matter of business for losses covered by the exceptions. 

Note 3. — The implied undertakings in a contract of affreight- 
ment (ti), e,g.j to provide a seaworthy ship, to proceed without 
unreasonable delay, and without deviation, are not affected by 
exceptions in the bill of lading, unless these latter expressly 
negative them (v) ; thus the breakdown of a crankshaft, un- 
seaworthy at starting, does not come within the exception 
" breakdown of machinery " : in other words, if the shipowner 
breaks these implied undertakings the exceptions do not apply 
to protect him (p) ; neither will these exceptions interfere 
with the operation of express conditions precedent, such as a 
" cancelling clause '* (w). The exceptions further only apply to 
goods stowed in the usual carrying places, and not to goods 
improperly stowed on deck («). 

On the time during which the exceptions apply and their 
relation to the burden of proof, see Article 91. 

Note 4.— Exceptions on charterparties stand on different 
footing from those on bills of lading. 

1. l.^he exceptions in the bill of lading only apply to exonerate 
the shipowner or carrier; exceptions in the charter apply to 
exonerate both shipowner and charterer, though the shipowner's 
liability for carriage, where the charterer is also the shipper (y), 
is usually much restricted by the subsequent bill of lading, as 
against subsequent indorsees for value. 

2. The exceptions in the charter are much more concise than 
those in a bill of lading; — "The act of God, the Queen's 
enemies, fire, and all and every dangers and accidents of the 
seas, rivers, and navigation, of whatever nature or kind soever 

(5) Ship damage = such damage as happens by the iDsufficiency of the shipper the 
negligence of those in charge of her : East fndia Co. v.7Tx/(/(1788), 1 Bro. P. C. 405. 

\t) Inability to proceed from lack of men through smallpox, is within the 
exception : Beatson v. Schank (1803), 3 East, 233. 

(u) See Articles 29, 30, 99. 

(p) TJie Glen/ruin (1885), 10 P. D. 103 ; cf. TKe Laertes (1887), 12 P. D. 187. 

(tr) SmWi V. Dart (1884), 14 Q. B. D. 105 ; but see Donaldson v. Little 
(1882), 10 Sc. Sess. Csbes, 413. As to the effect of exceptions od the implied 
contract to proceed without deviation, see St mrt v. British Afiican Navigation 
Co. (1875), 32 L. T. 257 ; /.educ v. Ward (1888), 20 Q. B. D. 476 ; Balian v. 
Joly Victoria (1890), 6 T. L. K. 345. Id this case the C. A. held that deviation 
from the agreed voyage certainly deprived the shipowner of the protection of all 
stipnlatioos in the bill of lading which limited his liability as a common carrier, 
and Lord Esher doubted whether the whole agreement in the bill of ladiug was 
not at an end. 

(x) Botfol Ej-change S. Co, r. Dixon (1886), 12 App. C. 11. 

(y) See Bodooawichi v. MUhum (188«), 1« Q. B, D. 67, and Article 18 a. 
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during the said voyage always excepted" ; — ^being a very usual 
form. 

3. Where the cargo is one in great demand, as in coal charters, 
there is frequently a further set of exceptions applying to the 
clauses as to loading, and demurrage, e.g,^ '* any time lost through 
riuts, strike or stoppage of factory or factories or other hands 
connected with the working or delivery of the said patent fuel 
or coals, or by reason of accident to the factories or machinery 
or obstruction in the canal or dock, or from any cause beyond 
the personal control of shippers, is not to be com]>uted as part 
of the loading days." 



Article 80. — Ad of Ood. 

The exception " act of God " includes any accident as to 
which the shipowner can show that it is due to natural 
causes, directly and exclusively, without human intervention, 
and that it could not have been prevented by any amount 
of foresight, pains, and care reasonably to be expected from 
him (z). 

A stricter view than this was taken by Brett and Denman, J J., 
in the Court below (a), but negatived by the Court of Appeal, 
Mellish, L. J., saying : " I think that in order to prove the cause 
of the loss was irresistible, it is not nece>sary to prove that it 
was absolutely impossible for the carrier to prevent it, but that 
it is sufficient to prove that by no reasonable precaution under 
the circumstances could it have been prevented." This view is 
supported by Nichols v. Maraland (6), in which the jury found 
that a flood was " so great that it could not reasonably have 
been anticipated, though if it had been anticipated the effect 
might have been prevented," and the Court of Appeal held that 
such a flood was an " act of God." 

Collision by negligence of another ship and pirates appear to 
be "perils of the sea," but not "acts of God. On the other 
hand, the exception " act of God " appears to cover such causes 
of loss as frost, lightning, &c., which are not perils peculiar to 
the sea (c). 

(ar) Per James, LJ., in Kwjent v. Smith (1876), 1 C. P. D. at p. 444"; we also 
Cookburn, C.J., at pp. 437, 438, Mellish, LJ., at p. 441. Cf. T/ie Marpesia, L. IL 
4 P. C. 212, and for ducussious of " inevitable accident," The Merchant Prince 
(1892), P. 179 ; The Albano (1892), 8 T. L. R. 425. 

(a) 1 C. P. D., at p. 34. 

(6) (1876), 2 Ex. D. 1. 

(c) See Article 83, post As to the history of the phrase " Act of God," see 
0. W. Holmes' Common Law, p. 202, et ante^ Article 78, note ('<)• 
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Case 1. — A., a commoD carrier between L. and A., took on board a 
mare «>f F/s. No bill of lading was sij^ed. Partly by more than onii- 
nary bad weather, partly by the conduct of the mare, without any negli- 
gence by A.*s servants, the mare was seriously injured. Heldy that A. was 
not liable for injuries resultiug from these causes, which he could not by 
reasoniible care and foresight have prevented, and which therefore came 
under the exception to a caiTier's liability, of damage resulting from the 
act of God (d). 

Case 2.— Goods were shipped under a bill of lading excepting the "<ict 
of God." The vessel having to start the next morning, the captain filled 
his biler overnight, and, frost coming on, the tubes burst, damaging the 
goods. Held, that the negligence of the captain excluded the exception, 
though frost was an '* act of Gud " («). 



Article 81. — The Qtteen's Enemies. 

This exception refers to the enemies of the sovereign of 
the shipowner (/). It probably only refers to states re- 
cognized as at war with the sovereign, and not to pirates 
or traitorous subjects (g), or to states at peace with the 
sovereign (h). 

Note, — A few bills of lading add the exception "~ the 
enemies of the ruler of the place the steamer may be in," 
Qusere whether the original exception also refers to the enemies 
of the sovereign of the shipper. Probably not, for : (1.) The 
siiipowner would hardly need to stipulate for protectirm against 
what would be a vice of the goods themselves (i). (2.) As the 
Declaration of Paris protects enemies' goods in neutral vessels, 
it is not probable that such an exception would have much ap- 
plication, as the shipper's enemy could not delay the neutral 
ship, while if the goods were contraband, the vice in the goods 
themselves would free ihe shipowner from liability. 

Casfi 1. — F., merchants in Kussia, shipped wheat in a ship belonging to 
A., a subject of the Duke of Mecklenburgh, to be cirried to England under 
a bill of lading containing an exception " the King*s enemies.'' The Duke 



(d) Nugent v. Smith (1876), 1 C. P. D., 18, 423. 

le) Siordett v. Hall (1828), 4 Bing. 607. Rats causing a leak are not " act of 
God." Dale v. ffall (1750), 1 Wils. 281. Sed quasre, whether, on principle, if 
the shipowner could show that no care or diligence reasonably to be expected of 
him could prevent there being some rats on a ship, he would not bring himself 
within the exception. 

(/) Russell V. Niemann (1864), 17 C. B., N. S. 163. 

(7) See the Master of the Marshalsea's case, and comments thereon, Holmes' 
Common Law, pp. 177, 201. Forward v. Pittard (1785), 1 T. R. 27, per Lord 
Mansfield, p. 34. 

(A) Spence v. Chodmck (1847), 10 Q. B. 517. 

(i) See per Willes, J., arguendo in Russell v. Nieminny vide supra j at p. 171. 
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was at war with Denmark, and the ship was captured by the Dane?, Held, 
that the exception cert«inly includtd enemies i»f ihe shipowner's sovereign, 
and the shipowner was therefore freed {j). 

Case 2. — F. shipped goods under a bill of ladinjr, excepting " the Queen's 
enemies." Ship and goods were confiscated by the Spanish Courts for 
vi«»la«iuns of the revenue laws, Spain being at peace with Kngland. Held, 
that such confiscation did not come \^ithin the exception (jj). 



Article 82. — Arrests or Restraints of Princes, Rulers, and 

Peoples (k). 

This exception applies to forcible interferences by a state 
or the government of a country taking possession of the 
goods by a strong hand, such as arrest, embargoes (l), or 
blockades (m) ; to government action for other purposes, 
indirectly resulting in the detention of the goods (n) ; to 
the decrees of a Prize Court after capture (o) ; or to embargoes 
imposed by the government of the shipowner (p). 

It does not apply to ordinary legal proceedings in the 
courts of a state with their result (q), nor to the proceedings 
of a number of people not professing to act legally or by 
government authority (r), nor to rumours of restraints of 
princes (s). 

Case 1. — Goods were insured (t) from Japan to London vi& Marseilles 
~ Southampton, by a line of steamers whose practice was to send goods 
by land from Marseilles to Boulogne, vi& Paris. One of the risks insured 
a'.ainst was ** arrests, restraints, and detainments of all kings, princes, and 
peoples." On arriving at Fans the goods weie detained by the siege of 
Paris by the Germans, though not by any express order dealing with the 
goods. Held, a peril insured against (w). 

(j) RftsseU V. memann (1864), 17 C. B., N. S. l«:s. 

(jj) Spence v. Chod'nck, v.s. It would be a "seizure" under an insurance 
policy : Cory v. Burr (1883), 8 App. C, at p. 405. 

(k) ** Revolutions, riots, or ^meutes" are occasionally added. 

(/) Botch T. Eiiie (1795), 6 T. R. 413. 

(m) Qeipel v. Smith (1872), L. R. 7 Q. B. 404. 

(n) Bodocanachi y. Elliott (1874), L. R. 9 C. P. 518. 

(o) Stringer v. English ^ Scottisli Mar. Tns, Co. (1870), L. R. 5 Q. B. 599. 

Ip) Auhcrt V. Grati (1861), 3 B. & S. 163. 

Iq) Finlay v. Liverpool (f- G. W. Co. (1870), 23 L. T. 251. Crew, Widgery ^ Co. 
V. G. W. Steamship Co., W. N. (1887), 161. 

(r) Nesbitt v. Dtshington (1792), 4 T. R. 783. 

(s) Atkinson v. Bitchie (1809), 10 East, 530. 

(t) I have used insurance cases, as illustrations, when the different principles 
of construction do not affect the cise. 

(i«) Bt^docanachi v. EllioU (1874), L. R. 9 C. P. 518. 
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Cane 2. — P. shipped goods under a bill of lading excepting "acts or 
restraints of princes or rulers.'* The goods were detained by an order of 
tlie State of New York in a civil action. HMy not to come within the 
exception (uu). 

Case 3.— Goods were insured against "arrests, restraints, and detain- 
ments of all kings, princes, and peoples." The vessel was seized by a 
tumultuous mob and the goods taken out of her. Hddy not within the 
perils insured agaiust, as " peoples " mean " the governing power of the 
country " (v). 

Case 4. — A ship chartered to laid at St. Petersburg, with exceptions of 
"restraints of princes and rulers," left without loadings a full cargo in 
consequence of rumours that a hostile embargo and seizure were about 
to be imposed. The jury found that such apprehensions were reasonable 
at the time, and that such an embargo was actually iniiH)sed six weeks 
later. Heldf no defence to an action by the charterer, as the " restraints" 
excepted must be actual and operative, not merely excepted and con- 
tingent (w). 

Note, — The risk, " capture and Beiznre," common in insurance 
policies, rarely if ever occurs in bills of lading. The two risks 
have been defined in Cory v. Burr (x) thus : " Capture " includes 
every act of seizing or taking t>y an enemy or belligerent, 
whether in reprisals or war ; thus where a vessel was sunk by 
the Eussians in the attempt to detain her, before war had 
broken out, it was held a " capture " (y). 

"Seizure" includes every act of taking forcible possession, 
either by a lawful authority or by overpowering force, whether 
such seizure be justified by law or not, or whether it be belli- 
gerent or not : thus a seizure of a ship by coolie passengers was 
held a ** seizure " {z\ 

The difference, tnerefore, between the three exceptions is 
this : — 

" The King's enemies " covers belligerent acts of btates, other 
than that of the owner of the vessel. 

" Bestraints of princes or rulers " includes this, and also covers 
restraints of the sovereign power in peace, whether of the 
carrier's country or not, other than the ordinary consequences 
of legal proceedings. 

" Capture and seizure " includes all captures or seizures result- 
ing from the above sources, and also all seizures resulting from 
ordinary legal proceedings or from private overwhelming force. 



(•m) Finhy v. Liverpool ^ 0. W. Co, (1870), 23 L. T. 251. Cre^r, Widgery ^ 
Co. Y. G, W. Steamship Co., W. N. (1887) 161. 

(u) Ne^itt V. Lushington (1792), 4 T. R. 783. This would be a " seizure." 
See note, post, 

(>r) Atkinson y. Ritchie (1809), 10 Eaat, 530. Sed qwB-e, whether the master 
would not be excused on the doctrine of The Tcutonia (1872), L. R. 4 P. C. 171. 

(x) (1883), 8 App. C, at p. 405. 

(//) PoxmH v. Hyde (1855), 5 E. & B. 607. 

(z) Kleinwot-t v. Shephard (1859), 1 E. & E. 447. See also Johnston v. ffogq 
(1883), 10 Q. B. D. 432 ; Fonides v. UniversU Marine Ins, Co. (1863), 14 C. B., 
N. S., 259. 
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Article 83. — Perils of the Sea. 

The term, " Perils of the Sea " (a), whether on policies 
of insurance, charterparties, or bills of lading, has the same 
meaning (6), and includes : — 

Any damage to the goods carried, by sea-water, storms, 
collision, stranding, or other perils peculiar to the sea, or 
to a ship at sea, which could not be foreseen and guarded 
against by the shipowner or his servants as necessary or 
probable incidents of the adventure (6). 

This will include all natural and necessary consequences 
of perils of the sea (c), but not consequences which do not 
necessarily and immediately follow from the occurrence of 
such perils, such as deterioration of goods by reason of 
delay caused by sea perils {d). 

The shipowner will be liable for incidents that must 
occur on the voyage, such as taking the ground in the 
ordinary course of navigation (e), and for perils which, 
though occurring on the sea, are not peculiar to the sea, or 
to a ship on the sea, such as rats eating the cargo (/), and 
damage done by explosion of boilers, or bursting of steam 
valves {g). 

(a) This exception is usuaUy expanded into <* all and everj other dangers and 
the accidents of the seas, riyers, and [steam] navigation of whatsoever nature 
and kind excepted." Before the recent cases in the House of Lords (note (h) 
below), the words ** and navigation " had some wider meaning than *' perils of the 
sea." It had been held in Woodley v. Michell (1883), 11 Q. B. D. 47, that a 
collision caused by negligence of the other ship wns not a peril of the sea; but 
it was further held in 8, 8, Qarslon Co. v. Eichi-y Borman 4r Co, (1886), 18 
Q. B. D. 17, that such a collision was a peril of navigation. It has now been 
decided by the House of Lords, overruling Woodley v. Michell^ that damage by 
sea-water caused by such a collision is a peril of the sen, and the words *' and 
navigation" appear meaningless. The Xnntho (1887), 12 App. C. 503. 

(6) Collected from the judgments in T/tames and Mersey Ins. Co. v, Hamilton 
(1887), 12 App. C. 481 : The Xantho, ibid, p. 503: Hamilton v. Pandorf, Und,^ 
p. 518. 

(c) Cf. Montoya v. London Assurance Co. (1851), 6 Ex., at p. 458 ; Jackson ▼. 
Union Marine Ins. Co. (1874), L. R. 10 C. P. 125. 

(rf) 7ay/o/- V. Dunbar (1869), 4 L. R. C. P. 106 ; Pink v. Fleming (1890), 25 
Q. B. D. 390. 

(e) Vide post, p. 178. 

If) Laveroni v. Dntry (1852), 8 Ex. 166 ; Kay v. Wheeler (1867), L. R. 
2 C. P. 302 ; Hamilton v. Pandorf, 12 App. C. 518. 

(</) Thames and Mersey Ins. Co. v. Hampton (1887), 12 App. C. 483 ; over- 
ruling West Indian Co. v. Home and Colonial Ins, Co. (1881), 6 Q. B. D. 51. 
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Note, — As 80 defined, " perils of the sea,'* which are sot the 
same as perils on the sea (^), will include those ** acts of God," 
where the effective canse is one peculiar to the sea. Thus 
frost or lightning (t), as effective causes of loss, will be acts of 
God, but not perils of the sea ; damage by sword fish or ice- 
bergs would be a peril of the sea, if the shipowner could not 
have prevented it by reasonable care. There are dicta in the 
judgments of the House of fjords which suggest that the limi- 
tation in the definition, ** peculiar to the sea," is too narrow ; 
e.g., per Lord Halsbury (12 App. 0. at p. 623) : " Some effect 
must be given to the words, * perils of the sea ' ; the sea, or the 
vessel being on the sea, has nothing to do with " (a rat's eating 
cargo in the hold of a ship^ ; and again, per Lord BramweU 
(p. 41)2) : " The damage to tne donkey-engine was not through 
it being in a ship or at sea" — '* all perils, losses and misfortunes 
of a matine character, or of a character incident to a ship as 
such," a wider phrase which Lord Herschell also uses (p. 498) : 
'* damage of a character to which a marine adventure is subject." 
But these dicta again must be limited by the result of the 
decisions, as when Lord Halsbury says (p. 491), that **sea perils 
cannot be enlarged into perils, whose only connexion witn the 
sea is that they arise from machinery which gives motive power 
to ships." Perhaps the phrase ''peculiar to the sea, or to a 
ship at sea," is most consistent with the authorities, and I have 
therefore adopted it. 

Some previous definitions must clearly be revised. That by 
Lush, J. : " Casualties arising from the violent action of the 
elements as distinguished from their silent natural gradual 
action" (k) must be altered by substituting for ** violent," 
" unexpected," or " out of the ordinary course of the adventure." 
For a ship running on a sunken rock in calm weather does not 
suffer from the violent action of the elements, but does incur 
a loss by perils of the sea. Again, the definition by Lopes, L. J., 
in Pandorf v. Hamilton (I) : " Sea-damage occurring at sea and 
nobody's fault," is clearly not exhaustive. Sea-damage, though 
the fault of somebody (e.g., another ship), will be a peril of the 
sea both under a policy of insurance and a contract of affreight- 
ment, though by reason of implied undertakings the shipowner 
may not be protected. And it is not clear what seiniamage it 
is which does not occur at fiea» 



(/i) Per Lord HencHell in The Xantho (1887), 12 App. C. 509. See the similar 
remark as to *< perils of the roads," hy Parke, B., in Rothschild t. R, M, Steam 
Packet Co. (1852), 7 Ex., at p. 743. 

(0 The suggestion arguendo hj Pollock, C.B., in Lloyd ▼. General Coll. Co, 
(1864), 3 H. & C, at p. 290, that lightning is a perU of the sea is, it is submitted, 
erroneous. 

(A) Merchant Trading Co. r. Unicersal Marine Co. (1874), L. R. 9 Q. B. 596. 

(0 16 Q. B. D., at p. 633 ; approved by Lord BramweU (12 App. C, at pp. 492, 
526)^ and Lord Macnaghten (12 App. C. p. 531). 

N 
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The exception includes : — 

(1.) Damage by sea water, whether it enters the ship through 
negligence of another ship in collision (m), or through 
holes made by rats (n), or worms (o), or swordfish, or 
icebergs, or cannon shot (p). 

(2.) Damage to the goods by rough weather beyond the 
ordinary wear and tear of the voyage, the stowage not 
being negligent (^). 

rs.) Captures by pirates ( r) or wreckers («). 

(4.) Damage received while in dock without negligence, if 
the docking is in the course of the voyage (<) ; but 
not if the docking is not in pursuance of a voyage : as 
where the ship was blown over in a graving dock by a 
squall (u). 

(5.) Stranding not incurred as part of the navigation, unless 
the shipper proves negligence (v). Thus damage 
through taking the ground in the ordinary course of 
navigation in a dry harbour, or hauling up on the 
beach to repair, will not be a peril of the s^a (w). But 
it will be a peril of the sea if owiug to stress of 
weather something different from the ordinary course 
of navigation occurs without negligence : as where a 
heavy swell bumped the ship on a hard bottom (a;), or 
where damage is caused in the ordinary couise of 
navigation by an unseen peril, which could not have 
been detected by reasonable care, as where a ship 
takes the ground over an. unknown hole and strains 
herself (^), or where a vessel is driven by stress 

(m) Tke Xantho (1887X 12 App. C. 503, overruling WoodUy v. Michell (1885), 

11 Q. B. D. 47. Cf. Buller v. Fisher (1800), 2 Peake, 183. 
(n) Hamilton v. Pawfor/ (1887), 12 App. C, p. 518. 
(o) Cf. RoM ▼. Parr (1796), 1 Esp. 445. 

(p) Cvilen V. Butler (1816), 5 M. & S., 461, as corrected by Lord Herschell, 

12 App. C. 509. It seems that the entry of sea-water is prima facie a peril of the 
sea, though if it coald have been prevented by due care of the shipowner and his 
servants, the shipowner is not excused by such a peril of the sea. Cf. DavOsufi 
V. Bumand (1868), L. R. 4 C. P. 117. The Cressington (1891), P. 152. 

(g) LaiDrenoe v. Aberdein (1821), 5 B. & A. 107 ; Gabay v. Lhyd (1825), 
3 B. & a 793 ; I7ie Catherine Chalmers (1875), 32 L. T. 847. 

(r) Pickering v. Barday (1672), Styles, 132. 

(s) Bondrett v. Bentigg (1816), Holt, 149. 

(0 Lcmrie v. Douglas (1846), 15 M. & W. 746 ; but compare TTie Accomac 
(1890), 15 P. D. 208; and Devaux v. P Anson (1839), 5 Bing., N. C. 519, as 
criticised by Lord Herschell, 12 App. 0. 497. 

(ti) Phillips V. Barber (1821), 5 B. & A. 161. 

(v) The Norway (1864), B. & L. 404. 

(w) Magnus v. Buttermer (1852;, 11 C. B. 876 ; Thompson ▼. Whitmore (1810), 
3 Taunt. 227. 

(a?) Fletcher v. Inglis (1819), 2 B. & A. 315. Cf. Bishop r. Pentland (1827), 
7 B. & C. 219, where a rope broke and the ship fell on her side. 

(y) Letchford ▼. Oldham (1880), 5 Q. B. D. 538. See also Rayner v. Godmond 
(1821), 5 B. & A. 225. 
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of weather into a tidal harbour where ahe takes the 
ground («)• 

The exception will not include : — 

(1.) Damage resultiog from the ordinary wear and tear of the 
voyage which must he provided against by proper 
packing by the shipper, proper stowage by the ship- 
owner. 

(2.) Any cases where the damage can be traced to negligence 
on the part of the shipowner or his servants in the 
stowage or management of the vessel (a). 

(3.) Damage resulting from original unseaworthiness of the 

vessel (6), 
4.) Damage from war (c). 

5.) Damage from confiscation by foreign Courts, or the con- 
sequences of actions at law (d), 

(6.^ Barratrous acts of the crew (e). 

(7.) Damage done directly by rats, or vermin, to the cargo (/)• 

Case 1. — Goods were lost through a collision with another ship, neither 
vessel being to blame. HUd, that such a collision was a peril of the 
seasO). 

Case 2. — Goods were damaged through a collision caused by the negli- 
gence of the carrying ship. Eeld, not a peril of the seas (h). 

Case 3. — ^Goods were damaged by a collision caused by the negligence' 
of the other ship, winds and waves not contributing. Held^ a peril of 
the seas (t). 

Case 4. — Cattle were insured against perils of the sea ; they were properly 
stowed, but the violence of the weather killed some and bruised others. 
Held, damage by perils of the seas (J). 

Case 5. — Goods shipped were stowed in a place especially exposed to the 



[ 



(z) Corcoran v. Gumey (1853), 1 E. & B. 456. Cf. Barrow ▼. BeU (1825), 
4 B. & C. 736. 

(a) Per Lord Herschell, The Xantho, 12 App. C. 510; The Oquendo (1878), 
38 L. T. 151; The Freedom (1871), L. R. 3 P. C. 594; The Figlia Maggiore 
(1868), L. R. 2 A. & E. 106. 

(6) The Glenfruin (1885), 10 P. D. 103, and see Article 29. 

(c) The Pairia (1871), L. R. 3 A. & E. 436. 

Id) Spence v. Chodtcick (1847), 10 Q. B. 517 ; Benson v. Duncan (1849)^ 3 Ex. 
644. 

(e) The Chaeca (1875), L. R. 4 A. & E. 446. 

(/) Kay V. Wheeler (1867), L. R. 2 C. P. 302 ; Lavertmi v. Drury (1852), 
8 Ex. 166. Cf. Pandorf ▼. Hamilton (1887), 12 App. C. 518; Vale v. Hall 
(1750), 1 Wiis. 281, haa decided that ^rats" are not the <<act of God," on which 
see Article 80, note (e). 

{g) Buller v. Fisher (1800), 2 Peake, 183. 

(h) Lloyd V. General Colliery Co. (1864), 3 H. & C. 284. 

(t) The Xantho (1887), 12 App. C. 503, overruling Woodley v. Jfic^//(1883), 11 
Q. B. D. 47. The decision of the C. A. in S. S. Gareton v. J7ic«ff, Borman (1886), 18 
Q. B. D. 17, that such a collision is a peril of navigation is now unnecessary. 

0) Lawetu:e v. Aberdein (1821), 5 B. & A. 107 ; see also Tatham y. Hodgson 
(1796), 6 T. R. 656. 

N 2 
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waves, and in rough weather were damaged by salt water. HM^ that the 
improper stowage took the damage out of the exception (Jc\ 

Case 6.— Owing to bad weather a ship's hatches were kept closed, and 
the cargo putrefied. Edd^ that improper stowage and lack of ventilation 
took the case out of the exception " perils of the ueas" (T), 

Ccue 7.— Goods were shipped with an exception "all and every the 
dangers and accidents of the seas and navigation." While the ship was 
discharging her cargo in dock, moored to a barge and a lighter, she capsized, 
owing to ropes breakinj;, and the goods were damaged. Held, a '* oanger 
of navigation " within the exception (m). 

Case 8. — Goods were damaged by sea water let into the hold by the 
oarratrons act of the crew in boring holes in the ship. Held, not a loss by 
perils of the sea (n). 

Cam 9. — Goods were damaged on the voyaze by rats. The shipowner, 
who had two cats and a mongoose on board and had employed a professionnl 
ratcatcher, was found to have taken every precaution. Held, that sucti 
damage by- rats was not a peril of the sea or of navigation (o). 

Case 10. — On a voyage rats ate a hole in a leaden pipe, and so let sea- 
water into the ship, damaging the curgo. Held, a peril of the sea (p). 

Case 11. — A ship was fired into in mistake for an enemy, and sea watrr 
entered through the shot-holes. Damage done by such sea water is a peril 
of the sea (q). 

C<ue 12. — A donkey-engine accidentally exploded : Submitted, that if 
the explosion damaged goods directly, such damage would not be a peril of 
the sea ; but that if it admitted sea water to the goods, the damage in that 
case would be a peril of the sea (r). 



Article 84. — CoUmon. 



This exception in bills of lading, which also except *< perils 
of the sea,*' was formerly held to protect the shipowner ftorsi 
damage caused by the negligence of another ship, for which he 
otherwise would haye been held liable, on the authority of 

Qt) The Oquendo (1878), 38 L. T. 151 ; see also The Catherine Chalmers (1875), 
32 L. T. 847. 

(0 T^tf Freedom (1871), L. R. 3 P. C. 594, 603; see also The Figlia Maggiore 
(1868), L. R. 2 A. & £. 106. Where goods properly stowed pntrefy throvgh 
extraordinary delay caused by bad weather, semble, that the shipowner will not 
be excused by the exception ** perils of the sea " ; though he may be by the plea 
of inherent rice in the goods themselyes : such damage would not be a peril of 
the sea for which underwriters would be liable. See Taylor ▼. Dunbar (1869), 
L. R. 4 C. P. 206; Titham v. Hodgson, v, s. ; Fmh y. Fleming (1890), 25 Q. B. D. 
396. 

(m) Laurie v. Douglas (1846), 15 M. & W. 746; see The Aooomac (1890), 
15 P. D. 208; cf. Devaux ▼. P Anson (1839), 5 Bing. N. C. 519, as criticised by 
Lord Herschell, 12 App. C. 497. 

(n) The Chasoa (1875), L. R. 4 A. & E. 446. 

(o) Kay V. Wheeler (1867), L. R. 2 C. P. 302. 

(p) ffamaton r. Pofu/or/ (1887), 12 App. C. 518. 

(q) Cullen y. Butler (1816), 5 M. & S. 461, as corrected by Lord Henchell, 
12 App. C. 509. 

(r) Ihames Ins, Co, t. Hamilton ; The Inchmaree (1867), 12 App. C. 484 ; 
Hamilton v. Pandorfy v. s. 
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Woodley y. MtcheUfa). Now that Woodley ▼• MkiheU has been 
overruled in The Xantho (<) and a collision, unless caused by 
negligence of the shipowner's servants, is a peril of the sea, the 
exception '* collision " appears almost meaningless. 

Seinble, in bills of lading which do not except " negligence 
of the shipowner's servants," it throws upon tne shipper the 
burden of proving such negligence (u). 

The result is, that a bill of lading excepting perils of the sea 
and negligence, covers all collisions, except those caused by 
negligence of the owner himself. A bill of lading excepting 
perils of the sea and collision covers all collisions, except those 
caused partly by negligence of the carrying ship, and throws 
the burden of proving such negligence on the shipper. A bill 
of lading, excepting perils of the seas only, covers collisions 
occurring without negligence of the carrying ship, but pro- 
bably compels the shipowner to prove the absence of negli- 
gence (v). 

Article 85. — Pirates^ Bobbers by Land or Sea, Thievee. 

The exception " robbers " refers to robbers by violence 
external to the ship (t^), and does not include secret 
theft (x). 

The exception " thieves " refers to thieves external to 
the ship {x). 

Theft or mutinous seizure by the crew, if reasonable 
precautions have been taken to prevent them, are probably 
barratry. 

Cote 1. — A box of diamonds was shipped with the exceptions, " pirates^ 
robbers, thieves, barratry of master and mariners." The box was stolen 
before, delivery ; there was no evidence to shew by whom. Held, that 
thieves meant " thieves external to the ship." That even if theft by the 
crew was barratry, still as the shipowners must prove the loss to fall 
within one of the exceptions Qf) (and it might have been the act of a 

(«) Woodley v. Michell (1883), 11 Q. B. D. 47. When the other ship is 
negligent, her owner will be liable to the shipper in an action of tort ; and the 
fact that her owner is also the owner of the carrying ship, and protected by the 
exceptions in the bill of lading, will not help him : Chartered Bank v. Nether* 
lands Co, (1883), 10 Q. B. D. 521. 

(0 (1887), 12 App. C. 503. 

(u) See per Lord Herschell, 12 App. C, at p. 512 ; Czech v. General Steam Co, 
(1867), L. R. 3 C. P. 14. 

(v) The Xantho, at trial, 2 Times L. R. 704. 

(to) Rotischildv, Royal MaU Co, (1852^ 7 Ex. 734. The phrase «< assailing 
thieves " is sometimes used.. 

(x) Taylor v. Liverpool S, 8. Co, (1874), L. R. 9 Q. B. 546. 

^.V) Semble, that if the shipowner had proved theft by the crew, i,e, primd 
facie barratry, the onus of proving negligence of the owner or master woaM then 
be on the shipper. 
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pftssenger, wBo was certainly not within the exceptions), the shipowner 
was liable (yy). 

Case 2. — Uoof^s were shipped from P. to London, under exceptions, 
"robbers, the dangers of the seas, roads, and rivers." The ^'oods were 
stolen in transit by rail from Southampton to London, ffeld, that 
** robbers " meant robbers by violence, and the shipowner was liable (zz). 

Ccue 3. — GkK)ds were shipped under exceptions ..." pirates, robbers, 
or thieves of whatever kind, whether on board or not, or by land or sea." 
Goods were stolen after shipment by one of the stevedore's men employed 
by the ship. Heldy the exception did not apply to thefts committed by 
men in the service of the ship (aa). 

Note, — Loss by pirates has been held a peril of the sea, so the 
adyanta^e of the exception " pirates " is not very great. It 
however relieves the shipowner of the burden of proving that 
the loss was not caused by his negligence (hb). Mutinous seizure 
by the passengers has been held ** piracy " under an insurance 
policy (a). 

The cases above are sometimes met by such exceptions as 
" thieves, whether on board or not," " pilferage," or " plunder 
of goods by crew or stevedores." Many bills of lading, how- 
ever, adopt the cases by inserting the exception, ** thieves by 
land or sea, but not pilferage." 



Article 86. — Loss or Damage from Leakage (h). Breakage^ 

Heat, Sweat, Bvst, &o. 

If reasonable care is used in the stowage of goods, this 
exception protects the shipowner from liability for any 
damage or loss to the goods which leak, break, heat, sweat, 
rust, &c. 

It does not by itself protect him from liability for 
damage resulting from negligent stowage (c), (though it 
throws the burden of proving such negligence on the 



(yy) Taylor v. Liverpool S. S, Co, (1874), L. R. 9 Q. B. 546. 

\zz^ RothtckUd T. Royal Mail Co. (1852), 7 £x. 734. The phrase « assailing 
thieves " is sometimes used. 

(aa) Steinman y. Angier Line (1891), 1 Q. B. 619. Some of the large lines 
haye now widened their exception to meet this. 

(66) Czech V. General Steam Co. (1867), L. R. 3 C. P. 14w 

ia) Palmer v. Naylor (1854), 10 Exch. 382. 

(6) An attempt to limit ^ leakage " to ** ordinary leakage,*' said by the custom 
of trade to be one per cent., fiiiled in Ohrloff v. Frisco// (1866)^4 Moore P. C, N.S. 
70, 77. 

(c) Phillips T. aark (1857), 2 C. B., N.S. 156, see per WiUes, J. 
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shipper {d), nor from liability for damage to goods from 
the leakage, &c., of other goods («). 

Case 1. — Goods were shipped, " to be free of breakage, leakage, or 
damage." On discbarge the goods were found damaged by oil. There 
was no oil in the cargo, but oil was used in the donkey-engine in an 
adjacent part of the ship. Hddy that the exception di 1 not relieve the 
owner from liability for the negligence of his servants, but threw the burden 
of proving such negligence on the shipper (d). 

Case 2. — Sugar was shipped ^ not liable for leakage.** It was damaged 
by leakage from other sugar which accumulated owing to insufficient 
means of drainage. Hdd, that the accumulation of leakage was the cause 
of the damage, and that the exception did not cover this (/). 

Case 3. — -Palm-baskets and barrels of oil were shipped *' not accountable 
for rust, leakage, or breakage." The oil lijaked and damaged the palm- 
baskets. Heid^ the exception only covered the leakage of the oil, and not 
the damage to the basikets by such leakage (y). 



Article 87.— Fire. 



This exception by itself will only protect against fires not 
caused by the shipowner's negligence, as in stowing cargo 
improperly, but it will throw the burden of proving such 
negligence on the shipper (d). 

If a fire results from spontaneous combustion, due to the 
dangerous condition of the goods, of which the shipowner 
could not reasonably know, this exception will protect him, 
but shippers of other goods damaged will have their remedy 
against the shippers of the dangerous goods (e). 

Fire caused by lightning will be an " act of God." 

(d) A. in Czech v. General Steam Co, (1867), L. R. 3 C. P. 14. Craig v. Delargy 
(1879), 6 Sc. Sess. Cases, 4th Ser. 1267. 

(e) The Nepoter (1869), L. R. 2 A. & E. 375 ; Thrift v, Touie (1877), 2 C. P. D. 
432. This source of liability is often met by an exception of " contact with or 
smell or eyaporation or taint from other goods ; " or " injurious effects from 
other goods." 

(/) The Nepoter (1869), L. R. 2 A. & £. 375. Case 3 shews that the exception 
did not cover the damage by leakage, even without accumulation. 

(g) Thrift v. Toule (1877), 2 C. P. D. 432. So " rust " only covers rust of the 
goods themselves, not damage done by contact with other rusty goods : Barrow v. 
Williams (1890), 7 T. L. R. 37. 

(i) See antej Article 31. The special exceptions '^spontaneous combustion, 
burning from heat of machinery," are sometimes found ; as also an exception 
protecting the shipowner against fire, at any time while the goods' are in h*s 
custody, whether afloat or ashore. The exception '*fire on board" does not 
relieve the shipowners from the liability for general average contribution to the 
owner of goods damaged by water used in extinguishing a nre on board. Schmidt 
V. Hoyal Mail Co, (1876), 45 L. J. Q. B. 646. 
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Article 88. — Barratry of Master or Mariners. 

This exception covers any wilful act of wrong done by 
the master or mariners against the ship and goods, though 
with the intention of benefiting the shipowner. Barratry 
of the mariners includes any crime or fraud causing loss 
of or damage to the goods, committed by them under such 
circumstances that they could not reasonably have been 
prevented by the owner or the master. 

Acts to the best of a man's judgment, though erroneous, 
or through honest incompetence, or illegal acts done by 
the owner's instructions, or acts whose commission has only 
been rendered possible by the owner's negligence in ap- 
pointing a drunken or incapable captain (k), will not come 
under the exception " barratry *' (Z). 

The following acts are barratrous : — 

Boring holes in a ship to scuttle it (m) ; illegal trading with 
the enemy, or smuggling (n); intentional breach of poit rules 
60 that the ship is forfeited or detained (o) ; intentional breach 
of blockade without owner's authority (p) ; fraudulent devia- 
tions from course (g). 

The following acts are not barratrous : — 

Deviation, unless accompanied by fraud or crime (r) ; failure 
to observe rules of navigation, without fraud, though such 
failure is by statute to be taken as wilful default (<) ; stowing 
goods on deck, in spite of shipper's remonstrance (<). 

(A) See per Brett, LJ., 10 Q. B. D^ at p. 532. 

(/) Arnould on Marine Insurance, 6th ed. pp. 774-776 ; Lord Hardwicke, in 
Letrin v. Suaaao there cited ; Lord EUenborough, in Earie y. Rowcroft (1S06X 
8 East, at p. 139 ; Atkinson v. G, W. Insurance Co. (187J), 27 L. T. 103 (Am.). 

(m) The Chasca (1875), L. K. 4 A. & E. 446 ; lonidea v. Pender (1873 ), 27 L. T. 
244. 

(n) Earle v. RotDcrcft (1806), 8 East, 126 ; Havelock ▼. Hancill (1789), 3 T. R. 
277; Pipon t. CQpe (1808> 1 Camp. 434, 

(o) Knight v. Cambridge, cited 8 East, 135 ; Robertson v. Eu>er (1786), 1 T. R. 
127. 

(p) Goldschmidt v. Whiimore (IBll), 3 Taunt. 508. 

(q) Ross T. Hunter (1790), 4 T. R. 33. 

(/•) Earle v. Rwecroft^ vide supra; Phyn t. Royal Exchange Co. (1798), 7 T. R. 
505. 

(s) OriU V. General Colliery Co, (1866), L. R. 1 C. P. 600, at p. 610. 

(0 Atkinson r. 0, W, Insurance Co. {Ain.) (1872), 27 L. T. 103. 
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Article 89. — Negligence of the Master ^ Mariners, and other 

Servants of the Shipotvner (u). 

The tendency of the Courts is to constme this and similar 
exceptions strongly against the shipowner; they will not 
protect him from the consequences of his own personal 
negligence, as in negligently appointing a drunken or in- 
competent captain, or in negligently giving orders that no 
pilot should be employed (w). 

This exception, or any other will not apply, unless clearly 
worded to that effect, to relieve the shipowner from the con- 
sequences of a breach of his implied undertaking (x) that 
the ship should be seaworthy at starting (y). 

Ccue 1. — Cargo was shipped under an exception, " negligence or default 
of master or mariners or others performing their duties." Through care- 
less stowage by master and crew the car>!o was damaged. HM^ the 
exception ifreed the shipowner from liability (z). iSvhmitted, that it 
would not have dune so, if the stowage had made the ship unseaworthy at 
starting (y). 

Case 2. — Sugar was shipped under an exception of *' loss from any act, 
n( gleet, or default of the pilot, master or mariners in navigating the ship *' 
. . • " the captain, officers, and crew of the vessel in the transmission of 
the goods, as between the shipper and the ship shall be considered the 
agents of the shipper.** The sugar was negligently stowed. Held^ by 
Denman, J., that the damage did not occur " in navigating the ship" ; by 
the Court of Appeal that the damage, resulting from the act of the steve- 
dore, was not within the exception (a). 

(ii) This exception assumes yarious forms. See note 1. 

(w) Per Brett, L. J., 10 Q. B. D. 532 ; Norman v. Binnington (1890), 25 Q. B. D., 
at p. 477. See also Warms v. Storey (1855), 11 Ex. at p. 430 (repairs) ; Grill v. 
General Colliery Co, (1868), L. R. 1 C. P. 600, 3 C. P. 476, at p. 481 (navigation) ; 
Laurie v. Douglas (1846), 15 M. & W. 746 (management of cargo): discussed in 
Notara v. Henderson (1872), L. R. 7 Q. B., at p. 236 ; and The Accomao (1890), 
15 P. D., at p. 211. 

(x) Steel V. State Line Co. (1878), 3 App. C. 72 ; and Article 29. 

(j/) See ITie Olenfitiin (1885), 10 P. D. 103 ; where, though << accidents to 
machinery '* were excepted in the bill of lading, loss cansed by the breaking of a 
crankshaft through a latent flaw, not discoverable by diligence on the part of the 
shipowner, was held not within the exception ; Tattersall v. National Steam 
Ship Co. (1884), 12 Q. B. D. 297 ; and Leaw v. Dudgeon (1867), L. R. 3 C. P. 17, 
note ; where cattle were shipped under a bill of lading containing the exception, 
^ the owners will not be liable for any loss arising from suffocation or other 
causes to cattle." Cattle were lost through suffocation, resulting from the ship's 
capsizing through insufficient ballast being provided, through owner's negligence. 
Heidf that this prevented the exception from applying. And see Note 2. 

(z) The Duero (1869), L. R. 2 A. & E. 393. 

(a) Ifayn v. Culliford (1878), 3 C. P. D. 410 ; 4 C. P. D. 182. Of. The Ferro 
(1893), P. 37, where the words were << navigation or management," and the 
stevedore's negligent stowage was held not to come within them on both of the 
grounds taken In Hdyn v. dulliford. 
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Case 3. — ^A ship was chartered to proceed to X., and there load sagar, 
the shipowners not to be respoosible " for any act, neglect or default, what- 
soever of their servants during the said voyage.** During the loading one 
of the engineers negligently left open a valve, whereby water entered and 
damaged the cargo. Hdd^ that *' voyage ** included the whole time duriog 
which the vessel was performing the contract contained in the charter, and 
that the exceptions exempted the shipowner from liability (5). 

C(ue 4. — Cargo was carried under an exception of *' any act, negligence 
or default of master, or crew in the navigation of the ship in the ordinary 
course of the voyage.** In discharging cargo in dock, through the removal 
of a bilge-pump, water entered the hold, and damaged the cargo. Edd, by 
Butt, J., that the damage was caused by joint negligence of an engineer 
and shore workmen, and was not within the exception ; Edd^ by the G.A. 
that, assuming there was negligence of the crew, it was Hot in navigating 
the ship, or in the ordinary course of the voyage, and the exceptions did 
not apply (c). 

Case 5.--€argo was carried under an exception of '^ negligence or default 
of pilot, master, mariners, engineers, or other persons in the service of the 
ship, whether in navigating the ship or otherwise.*' The goods were 
damaged while the ship was being loaded, by negligence of the ship- 
owner's men. Edd^ that the exception protected the shipowner from 
liability (c?). 

Cose 6. — A cargo was shipped under the exception " perils of the sea . . , 
and other accidents of navigation even when occasioned by the negligence 
of the master.** On the voyage a leak was caused by perils of the sea, 
through which water entered ; the master negligently omitted to stop the 
leak, whereby water continued to enter. Edd^ the exceptions freed the 
shipowner from liability (e). 

Note 1. — The original form of this exception was " loss or 
damage arising from collision or other accidents of navigation 
occasioned by default of the master or crew.** But this was 
held not to free the shipowner from actual negligence of his 
servants (/). It now takes various forms; e.g., "act, neglect 
or default of the pilot, master, or mariners, or other servants of 
the shipowner ; '* engineers, stokers, and stevedores are some- 
times expressly included ; and the exception sometimes also 
covers "any person for whose conduct the owners would other- 
wise be responsible, whether on board this or any other vessel*' ; 
or " on any other ship belonging to pr chartered by the com- 
pany** {g). The exception sometimes applies to " navigation,** 
sometimes to " navigation and management," or " navigation in 
the ordinary course of the voyage,*' or " navigation or other- 
wise ; *' or " providing, despatching, or navigating the ship or 



(6) The Carron Park (1890), 15 P. D. 203. 

(c) The Accomac (1890), 15 P. D. 208; doubting Laurie v. Doughs (1846), 
15 M. & W. 74(>. For a Scotch decision on similar words see QtCroy v. Price 
(1891), 18 Sc. Seas. C. 569. 

(d) Norman v. Binnington (1890), 25 Q. B. D. 475 ; see also De Clermont y. 
Gen, Steam, Nav. Co, (1891), 7 T. L. R. 187. 

(e) The Cressington (1891), P. 152. 
( f) See note (u?) ante, p. 1 85. 

C,/) To meet Ghirtered Bank v. Kdherhmde Co. (1883),- 10 Q. B. D. 521. 
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otherwise ; " or " whether such neglect do occur before or during 
the voyage, or at the port of discharge." This form of clause is 
frequently combined with the exception expressly negativing 
the implied undertaking of seaworthiness (h). It sometimes 
concludes, " it being agreed that the captain, of&cers, and crew 
in transmission of the goods, as between shipper, owner and 
consignee thereof, and shipowners, are to be considered servants 
of such shipper, owner, or consignee." The following clause 
has lately been used as a compromise, viz. **strandings and 
collisions and all losses occasioned thereby are excepted, even 
when occasioned by negligence, default or error in judgment of 
the pilot, master or mariners and other servants of the ship- 
owner, but nothing herein contained shall exempt the ship- 
owner from liability to pay for damage to cargo caused by bad . 
stowage, by improper or insufficient dunnage or ventilation, or 
by improper opening of valves, sluices, and ports.". 

Note 2. — Much discussion has taken place on the question 
whether the words ** navigation" &nd " voyage'* constantly found 
in this exception merely apply to the actual sailing of the ship 
from port to port, or are wider and cover all acts done in pur- 
suance of the cargo-carrying adventure from the reception of 
the goods till their discharge. The authorities are not in a very 
satisfactory condition. It seems that the exceptions in the con- 
tract of affreightment, unle^s otherwise worded, limit the ship- 
owner's liability during the whole time in which he is in posses- 
sion of the goods as carrier (t). Accordingly an exception of 
negligence "duiing the voyage" was held by Sir J. Hannen to 
cover negligence during loading, and to apply to the whole time 
during which the vessel was engaged in performing the contract 
contained in the charter (j), and an exception of " damage in navi- 
gating the ship or otherwise " was held to cover damage done 
during loading (k). So also in club policies of insurance. In Good 
V. London Mutual Association (Z), leaving a sea-cock and bilge-cock 
open whereby sea water entered the hold, was held '* improper 
navigation " within the policy ; Willes, J., defining the phrase 
as " something improperly done with the ship or part of the ship 
in the course of the voyage." Being asked arguendo whether 
bad stowage would be improper navigation, AVilles, J., said. 



(A) Vide ante, note to Article 29. 

(0 Norman v. Binnington (1890), 25 Q. B. D, at p. 478; The Carron Park 
(1890), 15 P. D. 203 ; per Wright, J., in De Clermont t. Gen, Steam Kav. Co, (1891), 
7 T. L. R., at p. 188. 

(J) The Carron Parh, v, 8, 

(A) Norman v. Binnington, v. 8, 

(0 (1871), L. R. 6 C. P. 563. In The Warhoorth (1884) (9 P. D. 20, 145), 
a negligent inspection of the steam-steering gear by an overlooker on shore, 
whereby the ship steered badly and did damage, was held ''improper navigation'* 
within 25 & 26 Vict. c. 63, s. 54, which limits the owner's liability, and Bowen, 
L.J., defined it as '< improper navigation by the owner of the ship or his agents, 
including using a ship which is not in a condition to be so employed." 
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•* Certainly, unless in a port where stevedores are employed," 
the qnalification being the point taken by the Court of Appeal 
in Hayn y. CulUford (m), while M. Smith, J., qualified this as *' bad 
stowage which affects the safe sailing of the ship." In Car- 
michaeVs Case (n), a cargo of wheat was damaged through 
improper caulking of a cargo-port by the shipowner's servants 
before the voyage commenced ; and it was held by the Court of 
Appeal that this was " improper navigation " within the policy. 
In Canada Shipping Co. v. British Shipowners^ Association (o) a 
cargo of wheat was damaged by being stowed in a dirty hold, 
and this was "held by the Court of Appeal not to be improper 
navigation. It hardly falls within the scope of this work to 
distinguish these cases on policies, and I am quite unable to do 
BO. In The Acer mac (»), where a pipe was left open through the 
joint negligence of the ship's engineer, and shore workmen re- 
pairing the ship, whereby water entered and damaged the cargo, 
the C. A. while holding that the joint negligence took the case 
out of the exception, were also inclined to bold that this was 
neither "navigation" nor "in the ordinary course of the 
voyage," and they doubted the decision in Laurie v. Douglas (q), 
where the capsizing of a ship while moored in dock was held 
a danger of navigation. Lastly in The Ferro (r), Sir F. Jeune, 
and Barnes, J., held under a bill of lading excepting *' damage 
from any act, neglect or default of the pilot, master, or mariners 
in the navigation or management of the vessel " : (1) that 
the stevedore's negligence was not covered ; (2) that it it was 
improper stowage was not " navigation or management of the 
vessel." After these decisions and that in the Canada Case (o), 
it would seem that " navigation," " management," or " voyage " 
cannot be extended beyond the actual sailing of the ship; 
though it is submitted on the whole course of the authorities 
that the better view would have been to consider them as ap- 
plicable to the whole adventure the shipowner undertakes ; the 
management and conduct of his ship as a cargo-carrying vessel. 
Note 3. — The exception, "a/ merchant's risk** in a clanse for 
the benefit of the shipowner, has been held to cover any damage 
done by the negligence of the master or crew acting as agents 
of the shipowner, as in cases of improper jettison, or collision or 
stranding arising from negligence, but not to cover any damage 
done by master or crew acting in case of necessity as agents of 
the cargo-owner, as in a case of a proper jettison, giving rise to 
a general average contribution (s). 



(m) Baan r. Cuiliford (1878), 3 C. P. D. 410 ; 4 C. P. D. 182. 

(n) Carmichael v. Liverpool S.S. Association (1887), 19 Q. B. D. 242. 

(o) (1889), 23 Q. B. D. 342. 

(p) (1890), 15 P. D. 208. 

(7) (1846), 15 M. & W. 746. 

(r) (1893), P. 37. 

(«) Bwlon V. Etujm (18S3), 12 Q. B. D. 218. 
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Article 90, — Jettison. 

This exception will coyer all claims made under the bill 
of lading and arising from the improper jettison of goods 
properly stowed ; but will not cover claims arising out of 
the jettison of goods improperly stowed (<). 

Svbmittedj that it will not cover any claims for a general 
average contribution arising from proper jettisons of 
goods (w). 

Article 91. — Operation of Exceptions. 

Exceptions in the contract of affreightment, unless other- 
wise clearly worded, limit the shipowner's liability during 
the whole time he is in possession of the goods as carrier, 
and therefore apply during the loading and discharging of 
the goods {v). 

The arrival of the ship {w)y coupled with failure to deliver 
the goods, is prima fade evidence of negligence in the 
shipowner (a?). The shipowner must shew that the real 
cause of the loss was one of the exceptions in the bill of 
lading, in order to free himself {x). 

If he makes & prima facie case to this effect, the shipper 
must then disprove it by shewing that the real cause of the 
loss was something not covered by the exceptions ; and 
unless he can prove this clearly, the shipowner will be 
protected (y). 

(0 Royal Exchange S, Co. r. Dixon (1886), 12 App. C. 11; Kewall r. Soyal 
Exchange Co, (1885X 33 W. R. 342, 81(8. See also Article 110. 

(u) Od authority of Schmidt v. ^al Mail Co, (1876), 45 L. J. Q. B. 646 ; 
Crooks V. Allan (1879), 5 Q. B. D. 38. 

(«) Norman v. Binnington (1890^ 25 Q. B. D. 475 ; The Carron Park (1890), 15 
P. D. 203 : per Wright, J. in De Clermont v. Gen, Steam Nav. Co, (1891), 7 T. L. R. 
187 ; and see Note 2 to Article 89, p. 187, ante. 

(to) The non-arrival of the ship is not eridence of negligence at all. Boyaon r. 
WUson (1816), 1 stark. 236. 

(x) The Xantho (1886), 2 Times L. R. 704. Cf. per Lord Herschell, 12 App. C, 
at p. 512. The law as to the owts probandi was not altered by the reversal of 
this decision in the House of Lords, and it is therefore cited as an illustration. 
Where goods are delivered damaged, see as to the burden of proof, Article 52. 

(v) The Norway (1865), 3 Moore, P. C, N.S. 245; Muddle r. Stride (1840), 
9 C. & P. 380. Czech v. General Steam Co, (1867), L. R. 3 C. P. 14. See also 
Williams ▼. Ddfpbie (1884), 11 Sc. Sess. Cases, 4th Series, 982 ; Cunningham v. 
Colmls (1888), 16 Sc. Sess. Cases, 4th Ser. 295. 
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Exceptions in the bill of Jading will not affect the rights 
and liabilities of shipper and shipowner as to general 
average contributions (z), unless they are clearly intended 
to do so (a). 

Case 1. — Goods shipped under a bill of lading, excepting " perils of the 
sea," were lost on the voyage. The shippers proved non-delivery, and it 
was admitted that the goods were lost by collision, ffdd, that as collision 
was then not a peril of the sea, but only collision without negligence of 
either ship, the shipowners had not made even a prima facie case of cause 
of loss within the exceptions, and were therefore liable (6). 

Case 2. — Groods were shipped, '* to be free from leakage or damage." On 
discharge the goods were found damaged by oil. There was no oil in the 
cargo, but oil was used in the donkey engine in an adjacent part of the 
ship. Edd, that the exception did not relieve the owner from liability 
for the negligence of his servants, but threw the burden of proving such 
negligence on the shipper (c). 



Article 92. — Who can sue for failure to carry goods safely. 

I. In tort, there can sue : — 

All who have any proprietary interest in the goods, 
whether or not they are parties to the bill of lading. 
The consignee of goods will be deemed to have such 
a property unless the contrary appear {d). 

The nominal shipper cannot sue in tort if he ships 
merely as agent for the real owner (a). 

II. In contract^ there can sue :— 

(1.) The shipper, unless he acted merely as agent for 
another, in which case the principal can sue (/), 
the agent cannot (a). 

(2.) Any person to whom by indorsement and delivery 
of the bill of lading, or by indorsement followed 

(«) Schmidt V. R<^al MaU 8J3. Co. (1876), 45 L. J. Q. B. 646 ; Crooks v. 
Allan (1879), 5 Q. B. D. 38. 

(a) E.g, ** That the master, owner or agents of the vessel shall not be responsible 
either as carriers, or as contributors to general average, for any loss or injury to 
the said goods, occurring from any of the causes above-mentioned." 

(b) See note (x) ante, p. 181. 

(c) Czech V. General Steam Co, (1867), L. R. 3 C. P. 14. Craig v. Ikiargy 
(1879), 6 Sc. Sess. Cases, 4th Ser. 1267. 

((f) Coleman v. Lambert (1839), 5 M. & W. 502, at p. 505 ; TroMcn v. Vent 
(1853), 8 Moore, P. C. 419. 

(e) Moore v. Hoppers (1807), 2 B. & P. N. R. 411. 

(f) Anderson v. Clark (1824), 2 Bing. 20 ; Fragano v. Long (1825), 4 B. & C. 219. 
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by delivery of the goods, the absolute property 
in the goods has passed {g). 
(3.) The consignee named in the bill of lading if the 
property has passed to him by such consign- 
ment {g). 



Article 93. — Who can he medfor neglige fit carriage of the 

Ooods. 

I. The ovcner. — 1. In tort, if he is or was in possession 
of the goods by his agents, there being no charter amount- 
ing to a demise Qi) ; 2, in contract, by any person with 
whom he has contracted, or by the assignees of such person. 

II. The charterer. — 1. In tort, if he is or was in possession 
of the goods, his charter amounting to a demise (h) ; 2, in 
contract, by any person with whom he has contracted, or the 
assignees of such person. 

III. The master. — 1. In tort, if he is or was in possession 
of the goods ; 2, in contract, by any person to whom he has 
made himself personally liable on a contract. 

The shipper or person entitled to sue can sue either the 
master or the owner or charterer, but not both. If he has 
obtained judgment against the master, he cannot further 
sue the owner or charterer for the same cause (i). 

(jg) 18 & 19 Yict. c. Ill s. 3, and Article 75. For cases before the Act on the 
ability of consignee! to sue in contract : see TWmaon r. Dent (1853\ 8 Moore, P. C. 
419 ; Sargent r. Morris (1820), 3 B. & A. 277. 

(A) See Article 2 ; and cf. Baumvoll v. Oilchrest (1892), 1 Q. B. 253. 

(0 Priestley r. Femie, 3 H. & C. 977 (1865); Leslie r. Wilson, 6 Moore, Ex. 
415 (1821> 
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SECTION VII. 

The Pkrfobmanob of the Contbaot. — The Votaqb. 

Article 94.—" Final Sailing " (a). 

A VESSEL has finally sailed when she has left her port of 
loading (or her last port of call in the United Kingdom) (6), 
ready for her voyage, and with the purpose of proceeding 
on her voyage without any intention of coming back (o). 

The fact that she is towed and has no sail set, or that 
she is driven back into port by a storm, will not prevent her 
having " finally sailed " (c). But if her clearances are not 
on board, or she is not ready for sea, the fact that she has 
left the port will not constitute final sailing (eZ), 

The term " port " is to be taken in its business, popular, 
and commercial sense (c), and not in its legal definition for 
revenue or pilotage purposes (e). 

(jo^ 1. — ^A ship was chartered, the owners to receivei ODe-third of the 
freight within eigat days " from final sailing from her last port in the 

(a) Whether a vessel has *' finally sailed " may be of importance as to the pay« 
ment of ** advanced freight." 

(6) '' Sailing " in insurance cases, where there is a warranty to sail before a 
particular day, has been held to be *' breaking ground," t.tf., leaving her moorings 
ready for sea, though not leaving port ; see Parke, B., in RoekmdU v. Barriton 
(1854), 9 Ex., at p. 456, Arnould, 6th ed. pp. 608-620. 

(c) Price v. Livingstone (1882), 9 Q B. D. 679 ; Roelandta v. Barman (1854), 
9 Ex. 444; S. 5. Qarston v. Hickie (1885), 15 Q. B. D. 580; approved by Lord 
WaUon in HimUr v. Northern Ina. Co. (1888) 18 App. C, at p. 738. 

(d) Thomp9on v. Qiilespy (1855), 5 £. & B. 209 ; Hudson v. BUton (1856), 
6 E. & B. 565. 

(e) On the other hand, in Caffarinir, Walker (1876), 10 Ir. L. R. C. L. 250, 
and Mcintosh v. Sinclair (1877), 11 Ir. Rep. C. L. 456, the "port of Newry " 
was taken in its legal and fiscal sense, and not as a geographical expression on 
the distinction. See also Nicholson v. WiUiams (1871), L. R. 6 Q. B. 632. In 
Nielsen v. Wait (1885), 14 Q. B. D. 516, the " port of Gloucester " seems to be 
taken as the legal or fiscal port. In 8. S. Qarston v. Hickie, vide supra^ 
Brett, M.R., says, *' the port may extend beyond the place of loading and unload- 
ing ; if the port authorities are exercising authority over ships within a certain 
space of water, and shipowners are submitting to that jurisdiction, that is the 
strongest evidence that that space of water is accepted as the commercial port.** 
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tJnited KiDgdom.'* She was loaded at Penarth, and towed out eight mile^, 
britigiDg her three miles into the Bristol Channel, outnide the commercial 
but inside the fiscal port of Cardiff. She then cast anchor, owing to 
threatening weather. A storm arose, which drove hi-r ashore within the 
commercial port of Cardiff. Bddy that she had finally sailed from her 
last port, so as to entitle the owners to an advance of one-third of the 
freight (/). 

Case 2. — A ship being loaded and clearfxi, came into the roads and cast 
anchor three miles from X. harbour, not intending to return. 1'he shrou'Is 
aud cables were not ready for sailing, bills of lading were not signed, nud 
the mate was not on board. She was lost the same dav, l^efure the d^ 
ficiendes were supjilied. Held, she had not finally sailed (t^). 



Article 95. — Hosier's Authority on the Voyage. 

The master on the voyage occupies a double position ; 
he has the duty on behalf of the shipowners, of doing 
what is necessary to carry out the contract (A), and of 
taking reasonable care of the goods entrusted to him, his 
first duty to the goods owner being to carry on the cargo 
safely in the same bottom (e), and he has also, if extra- 
ordinary steps are necessary, such as sale {k\ borrowing 
money on bottomry (1), salvage agreements (w), tranship- 
ment (n), jettison (o), deviation or delay (p), the power to 
bind his owners, if such steps are shewn to be necessary, 
and if there was no possibility of communication with his 
owners. 

He can also bind the charterer by his actions in doing 



(/) P^^y. Livingstone (1882), 9 Q. B. D. 679. In Roelandts v. Harrison^ 
r.»., and S, S, Garston v. Hickie, r.s., the port was also the port of Cardiff^ 
the hhip in each case was ready to sail, and in her way to sea, but had not got 
outside the commercial port. 

(v) T/i'fnpson v. Giilespy (1855), 5 E. & B. 209 ; see also Hudson t. Bifton 
(1856), 6 E. & B. 565. 

(A) The Twgot (1886), 11 P. D. 21 ; The Beesicmq (1885), 53 L. T. 554. 

(0 The Hambwff (1864), B. & L. 253, see p. 272 ; The GrutUudine (1801), 
3 C. Rob. 240; Notara v, Henderson (1872), L. R. 7 Q. B. 225 ; Assicurazumi v. 
Bessie Morris S.S. Co. (1892), 2 Q. B. 652 ; (C.A.), et post, Article 101. 

(k) See Awctrakisian S, Nov. Co. v. Morse (1872), L. R. 4 P. C. 222 ; nnd 
Articles 102, 104. 

(/) See The Karnak (1869), L. R. 2 P. C. 505, and Articles 105, 106, post. 

(m) The Henpor (1883), 8 P. D. 115, and Article 121. 

(n) The StMomsten (1866), L. R. 1 A. & E. 293, and Article 103. 

(«) BitrUm Y. Kmjlish (1883), 12 Q. B. D. 218, and Article 107. 

Ip) See Articles 99, 100. 



O 
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what is necessary on the charterer's part to carry out the 
contract, but not beyond, unless by express instructions (j). 

Thus the captain is the agent of the owners in providing 
those necessaries for the voyage which by the terms of the 
charter are to be paid for by the owners, or necessaries for 
the ship's sailing where it is to the interest of the owners that 
the ship should sail (r) ; he is the agent of the charterers for 
providing those necessaries for the voyage which are by the 
charter to be paid for by the charterers, as coal («). 

The duty of protecting the interests of the cargo owner 
may devolve upon the master, from his possession of the 
goods ; in this case, if his action was necessary, and there 
was no possibility of communication with the cargo owner, 
the action of the master will bind the cargo owner {t\ as 
in salvage agreements (u), sale (x), borrowing money on 
respondentia (y), transhipment (»), jettison (a), delay or de- 
viation (b). The master is always the appointed agent for 
the ship ; he is in special cases of necessity the involun- 
tary agent for the cargo owner ; but the foundation of his 
authority is the prospect (ft) of benefit, direct or indirect^ 
to the cargo owner. Thus he may sell part of the cargo 
to carry on the rest, but may not sell the whole cargo 
unless it cannot profitably be carried further. He may 
not repair the ship at the sole expense of the cargo with- 
out reasonable prospect of benefit to such cargo, and such 

(q) The Turgot (1886), 11 P. D. 21 ; The Beeswing (1885), 53 L. T. 554. 

(r) Thus where the owners were to receive time freight, and the ship was 
detained through failure of the charterers to supply coal as per charter, it was 
held that the master had no authority to bind the owners by his orders for coal, 
as the owners gained nothing by expediting the sailing of the ship : The Turgoi 
(1886),11 P. D.21. See also Citizeti^s Bank v. TTtTmfe/in (1886), 2 Times L. R.240. 
' (s) The Beeswing (1885), 53 L. T. 554. Morgan v. CasUegaU SM. Co, (1893), 
A. C. 

(0 The Qratitudine (1801), 3 C. Rob. 240, and see Articles 96, 97, 98. 

(tf) The Renpor (1883), 8 P. D. 115, and Article 121. 

\x) See AiiStraiasian 8. Jfav, Co. v. Morse (1872), L. B. 4 P. C. 222, and Articles 
102, 104. 

(y) The Onward, L. R. 4 A. & E. 38 (1873); Klemwori y. Cassa ManUima, 2 
App. C. 156 (1877), and Articles 104-106. 

(z) The Soblomaten (1866)« L. R. 1 A. & E. 293. and Article 103. 

(a) Burton v. English (1883), 12 Q. B. D. 218, and Article 107. 

(6) The fact that the cargo ultimately derives no benefit is immaterial, if there 
was a reasonable prospect of it ; Benson v. Cluipman (1848), 2 H. L. C. 696, at 
p. 720. 
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a prospect would not exist in the case of goods not injured 
by delay {c). 



Article 96. — Mader's AiUhority, whence derived. 

The authority of the master in the absence of express 
instructions to deal with the ship and goods in a manner 
not consistent with the ordinary carrying out of the con- 
tracty as by selling the goods, throwing them overboard, or 
pledging them for advances of money, depends on two 
circumstances : — 

1. The necessity of the action : (Art. 97). 

2. The impossibility of communicating with his principals, 
whether goods-owners or shipowners : (Art. 98). 



Article 97. — Necessity. 

Action will be necessary if it is apparently the best course 
for a prudent man to take in the interests of the adven* 
ture (d). The mere fact that the master acts in good faith 
is not sufficient (e). 

Thus, if money can be obtained from the shipowner's or cargo 
owner's agent in the port, or raised on personal credit, the 
master will not be justified in binding the ship or cargo by a 
bottomry bond ; but there will be necessity for such a course of 
action if the carriage of the cargo cannot be completed with 
profit to the cargo owner, without raising money on security of 
the car^o (/). 

So, also, if damaged wool can either be sold as it is, or can be 
dtied, repacked, and sent on, but at a CDSt to the owner clearly 
exceeding any possible value of it when so treated, the com- 
mercial necessity for the sale will arise ; but if the goods can 

(c) The Onward, v. «., at pp. 57, 58 ; see also per Brett, M.R., and Bowen, L.J., 
in the Pontida (1884), 9 P. D. at p. 180 ; The Gratitudine (1801), 3 C. Rob. at 
pp. 257, 261. 

(d) The Onward, L. R. 4 A. & E. 38, at p. 58 ; Atlmtic Tnm ance Co, v, JTutk 
(1880X L. R. 16 Ch. I). 474, at p. 481. Cf. Fheips, James Sf Co, v. HUl (18»1), 
1 Q. B. 605. 

(e) Trwson v. Dent (1853), 8 Moore P. C. at pp. 448, et seq, ; but the owner 
may be liable for an erroneous, though bond fide, use of the master's discretion : 
E>nbank v. Nutting (1849), 7 C. B. 797. 

(/) The Onwairdy vide supra, 

o 2 
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be carriod on and delivered in a merchantable state, tbougK 
damaged, the master will not be justified in selling {g). 

Where such a necessity of dealing with the cargo arises, the 
captain in dealing with the cargo acts as the agent of the cargo 
owner (A) ; if no such necessity exists (»), or if the necessity 
arises from wrongful acts or omissions on the part of the ship- 
owner (;), or if the captain professes to act for the shipowner (i) 
he will be treated as the agent of the shipowner (2). 



Article 98. — Communication with Owners. 

The master, before dealing with the cargo in a manner 
not contemplated in the contract, must, if possible (m), 
communicate with the owners of the cargo as to what should 
be done. For the master's authority to bind the cargo 
owners rests upon the fact that the circumstances require 
immediate action in the interests of the cargo, and nobody 
but the master can decide what shall be done in time to 
take such immediate action. If the cargo owners can be 
communicated with and can give directions in time, the 
necessity for the master's action does not arise (n). 

The possibility of communication must be estimated by 
consideration of the facts rendering immediate action neces- 
sary, the distance of the master from the cargo owners, and 
his means of communicating with them, the cost and risk 
incidental to the delay resulting from the attempt to make 
such communication, and the probability of failure after 
every exertion should have been made (o). 

(</) See note (a?) ante, p. 1 94. 

(A) Burton v. English (1883), 12 Q. B. D. 218. 

(i) As in the case of improper jettison or sale. 

(/) As in the case of jettison resulting from improper stowage on deck : Newall 
V. Koyal Exchange 3. Co, (1885), 33 W. R. 3*2, 868. 

(A) As in cases of transhipment, in which the captain does not abandon the 
shipowner's Toyage, and forward the goods in the interests of the cargo owner, 
bat continues the voyage in another ship in the interests of the shipowner and to 
earn freight for him. 

(/) NeuxUl T. Boyal Exchange 8, Co., vide supra, 

(m) Such communication is practically impossible in the cases of jettison and 
salvage agreements at sea. 

(n) The Hamburg (1863), 2 Moore, P C, N. S. at p. 323, explaining The 
Bomtparte (1853), 8 Mooi*e, P. C. 459. For the German law, see I%e August 
(1891), P. 328. 

(o) 7'he Kamak (1869), L. R. 2 P. C , at p. 513 ; The Onward (1873), L. R. 
4 A. & £. 38. 
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The necessity for communication with cargo owners will 
be much lessened in cases where the action of the master 
primarily affects the ship, as in repairs of the ship, or de- 
viations by necessity, causing delay, or where, the ship 
being a general one, there are many owners of cargo (oo). 

Such communication need only be made where an answer 
can be obtained from the cargo owners, or there is reason- 
able expectation that it can be obtained, before it becomes 
necessary to take action. If there are reasonable grounds 
for such an expectation, the master should use every means 
in his power to obtain such an answer. He is bound to 
employ the telegraph where it can be usefully employed, 
but the state and management of the particular telegraph, 
and the probability of correct transmission of messages by 
it are all to be considered (p). 

The information furnished must be full, and must include 
a statement of any measures, such as sale, raising money on 
bottomry, &c., which the master proposes to take (q). 

If the master communicates and receives instructions, he 
is bound to follow them, if consistent with his duty to the 
shipowner; if he communicates and receives no instruc- 
tion he may take such action as appears necessary (r) ; if 
he can communicate and does not do so, he cannot justifi- 
ably take any action on behalf of the cargo owners (3). 

Cdse 1. — A vessL'l belongiDg to Hamburg, during her voyage from South 
Am«rica to Loudon with a cargo belongiug to English owners, but not 
peri>hable, put into St. Thomas to repair. Mails left St. Thomas for 
iKindon every fortnight, taking fourteen days on the journey. The master 
made no attempt to communicate with the consi<2;nee8, but three months 
after arrival pwe a bottomry bond on ship, freight and cargo for the cost 
of repairs. HM, t)iat the bcmd was invalid against the cslt^o ownera, as 
the master had not consulted them, though he had reasonable opportunities 
of so doing («). 

Case 2. — ^A timber-laden vessel bound to England put into the Mauritius 

(00) Phelps^ James 4r Co. v. HUl (1891), 1 Q. B. 605. If this case lays down 
that it is never necessary to commanicate with cargo owners where steps are to 
be taken afTecting their cargo, and inconsistent with the contract, it is submitted 
it goeti too far. The authorities on this article do not seem to have been cited to 
the Court. 

(p) Australasian S. Navigation Co. v. Morse (1872), L. R. 4 P. C. 222. 

((/) The Onward, v, s. ; Klciawort v. Casaa Marittinia (1877), 2 App. C. 156. 

(r) The Karnafi (1869), L. R. 2 P. C. 505. 

(s) The JJamburg (1 863),. 2 Moore, P. C, N. S., 289. 
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for r<*pair8 on June 11. The master placed the ship in the hands of 
Messrs. B., who, without attempting to raise money on the personal credit 
of the shipowners, proposed a oottomry hond on ship, freight and cargo. 
On July 29, the master communicated this proposal to shipowners, and 
communicated the need of repairs, hut not the hottomry, to the cargo 
owners, who did not hear of the proposal till September 8, too late to 
present the proposal being carried into effect. EM, the bond was invalid 
a^inst the cargo, both because there was no necessity for it, the cargo not 
being a perishable one, and because the master had ndled to communicate 
with the cargo owners (i). 

Case 3. — ^Wool was snipped from X.io Z., forty-five miles from X. The 
ship was wrecked, the cargo transhipped and brought back to X. It was 
there found damaged by transhipment, dirty and wet, and it began to 
heat. Lloyd's agent, on Saturday, December 23, advised an immediate 
sale, which was fixed fur Tuesday, December 26. There were twenty-three 
owners of the wool, most of them at Z., 900 miles from X. ; no letter 
cculd reach them in time ; there was a telegraph, but owing to the inter- 
vention of Sunday and Christmas Day, and the mercantile habits of Z., the 
jury found communication by telegraph impossible. EM, a case was made 
out entitling the master to sell (u). 

Com 4. — ^Tin plates were shipped from Swansea to New York ; after 
leaving Swansea, the ship was forced by bad weather to put into Queens- 
town, ship and cargo being damaeed. There were sixty cargo owners. 
The master communicated with the shipowner, but not with the cargo 
owners, and received instruction to proceed to Bristol to repair. On reaching 
Bristol, she ^as sunk in a collision. Eeld^ that the fact that the master 
put back without communicating with the cargo owners did not in itself 
render the shipowner liable for the deviation (uu). 



Article 99. — Master's duty to proceed without deviation. 

In the absence of express stipulation the owner of a 
vessel, whether a general ship or chartered for a special 
voyage, impliedly undertakes to proceed in that ship {v) 
without unnecessary {w) deviation in the usual and custom- 
ary manner {w). 

Deviation necessary to save life will be allowed to the 
shipowner ; deviation only necessary to save the property of 
others will not be allowed {x). 

(t) The Onward (1873), L. R. 4 A. & E. 38. 

(m) Awtralaaian Steam Navigation Co. v. Morse (1872), L. R. 4 P. C. 222. 

(im) Pheips, James fy Co, v. Hill (1891), 1 Q. B. 607. See note {po), ante, 

(c) Balian v. Joly Victoria (1890), 6 T. L. R. 345 (C.A.). 

(w) See post, Article 100. 

(tr) Ledwi y. Ward (1888), 20 Q. B. D. 475 ; Datia v. Garrett (1830), 6 Bing. 
716; rcaramanga r. Stamp (1880), 5 C. P. D. 295 (C.A.). See also Max v. 
JRoberis (1810), 12 East. 89; Eiiis v. Turner (1800), 8 T. R. 531. On the 
implied undertakings in the contract of affreightment, see Articles 28-30. 

(x) Scaramat^a v. Sttmpf vide supra. 
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' To tow another vessel even in the course of the chartered 
voyage will constitute a breach of the implied contract ; to 
communicate with a ship in distress will not, as the distress 
may involve dangerto life (a). 

The shipowner will be liable to the charterer or cargo 
owner for any damage^ which occurs on or results from an 
unnecessary deviation {y). 

Note. — Express stipulations limiting this implied oontraot are 
now usually introduced into charters and bills of lading, e,g. : — 

" With fil)erty to call at any ports in any order, to sail with- 
out pilots, and to tow and assist vessels in distress, and to 
deviate for the purpose of saving life or property ; " or 

*' With liberty t-j call at any ports on the way for coaling or 
other necessary purposes, to sail without pilots, and to tow and 
assist vessels in distress, and to deviate for the purpose of 
saving life/' 

And "liberty to tow and assist vessels in all situations." 
This latter clause will protect a ship in towing off a stranded 
Vessel, though no life is m danger, and though me vessel towing, 
is wrecked and her cargo lost : Stuart v. British and African 
Navigation Go, (z) 

All these clauses must be construed in the light of the com- 
mercial adventure undertaken by the shipowner. Thus a 
clause giving leave ** to call at any ports," will only allow the 
shipowner to call at ports which will be passed in the ordinary 
course of the named voyage in their geographical order (a) ; the 
words '* in any order," will allow the shipowner to depart from 
geographical order (h) ; but even when there are general words 
giving liberty to call at ports outside the geographical voyage, 
these will be out down by the special description of the voyage 
undertaken, to ports on the c jurse of that voyage (6), 

Cue 1. — A ship was chartered to convey lime fivm X. to Z. She ud* 
necessarily deviated from the usual course, and during such deviation the 



(jr) Scaramanga y. Stamp, v de supra. 

(y) Davis v. Gurrelty vide supra ; compare Newall v. So ;al Excfuinge S. Co 
(1885), 33 W. R. 342, 868. Id Baiian v. Joly Victoria (1890), 6 T. L, R. 345, 
where a deviiitton took place both from the agreed ship and the agreed voyage, 
the C. A., in holding the shipowners not entitled to rely on a clause in the bill of 
lading limiting their liability to £5 per package, suggested that the deviition 
swept away all limitations in the shipowner's liability as a common carrier. It 
is submitted that it also sweeps away his protection as a common carrier foi 
a(^ of Ood and the Queen's enemies, for both in Davis t. Garrett and in Ledjc t. 
Ward the cargo was lost by act of God, but the shipowner was held liable. 

(«) (1875), 32 L. T. 257. 

(a) Leduc v. Ward (1888), 20 Q. B. D. 475; Margetson v. Glynn (1892). 
I Q. B. 337r(1893)A. C. 

(6) Margetson v. Glynn, r. s. 
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lime Buffered damage by rain. EM^ tbat the charterer was entitled \o 
recover such damage from the ahipowner (c). 

Case 2. — A ship was chartered to proceed from X. to Z. ; on her voyage 
ehe went to the asaistance of a venel in distreis, and agreed to tow her to 
Y. (out of her course); while thus towine: she was wrecked. The jury 
found the deviation not reasouably necessary to save life, but reasonably 
necessary to save property. Edd^ that such a deviation was unjustitiablcy 
aiid that the cargo owners could recover against the shipowner (cc). 

Ccue 3. — Oran«^es were shipped at Malaga, under a bill of lading, stating 
shipment on board a steamer *' now lying in the port of M., bound for 
Liverpool with liberty to proceed to and stay at any port or ports in any 
rotation in the Mediterranean, Levant, Black Sea, or Adriatic, or on the 
coasts of • . . Spain . , . for the purposes of delivering cual car^o or 
passengers, or any other purpose whatever.*' The steamer on leaving 
Malaga, proceeded to B., a port two days off in the opposite direction to 
L. where hhe loaded cargo, and then returned and proceeded to L. By 
rt ason of this delay, the oranges were rotten on arrival at L. Eefd, that 
general words must be limited by the specified voyage, and only allowed 
the ship to call at ports fairly and substantially in the ordinary course of 
the voyage, and that they did not justify the actual deviation (cQ. 



Article 100. — Master^i authority to delay and deviate in eases 

of necessity. 

If a master receires credible information that if he con- 
tinues in the direct course of his voyage his ship or its 
cargo will be exposed to some imminent peril, as by hostile 
capture, pirates, icebergs, or other dangers of navigation, or 
where ship or cargo have been damaged and repairs or re- 
conditioning are necessary (dd), he will be justified in reason- 
able delay to ascertain the nature of the danger, and 
reasonable delay or deviation to avoid or repair (dd) it, or 
to consult his owners, if communication with them is 
possible (e). It is not necessary that the danger should 

(c) Davis T. Garrett (1830), 6 Bing. 716. Cf. Zeduc y. Ward, (1888) 20 Q. B. D. 
475, and Balian v. Joiy Victorii (1890), 6 T. L. R. 345. 

(cc) Scarumanga v. Stamp (1880), 5 C. P. D. 295. 

(rf) Margetson v. Glynn (1892), 1 Q. B. 337; (1893) A. C. 

\dJ) Cf. PMps, Jomcs 4' Co. v. Jlill (1891), 1 Q. B. 605. It would seem from 
this case, that where the ship is a general ship, and therefore there are many 
owners of cargo, it will rarely, if ever, be necessary to communicate with them for 
authority to delay or deviate, even if one of the objects of such action is re- 
conditioning of cargo; sed qussre; and see Article 98, ante. 

(e) The Teutonia (1872), L. R. 4 P. C, 171, at p. 179; The San Roman (1873), 
L, R. 5 P. C. 301 ; The Wdhelm Schmidt (1871), 25 L. T. 34; The Express (1872), 
L. R. 3 A. & E. 597; ne ffeimich (1871), L. R. 8 A. & E. 424; Pole v. Cctcorifch 
(1860), 9 C. B., N. S. 430. Where the danger was foreseen by the shipowner, 
who alter consideration gave his master orders to pursue a certain courec, the 
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be common to ship and cargo : it will be Bn£Scient if it 
afifects either of them (/)• 

If the master delays or deviates unreasonably, or to a 
greater extent than a prudent man nnder the circumstances 
would adopt, the cargo owner's position depends on whether 
the delay is so unreasonable as to put an end to the contract 
from a commercial point of yiew. If it is, he will be 
justified in requiring his goods at the port of delay without 
payment of any freight {g) ; if it is unreasonable, but not 
so much so as from a commercial point of yiew to put an 
end to the contract, his remedy will be an action for 
damages (A). 

If the delay or deyiation is reasonable, the charterer 
cannot require the goods short of the port of destination^ 
without the payment of full freight (i). 

Case 1. — ^A Prussian ship with a contraband cargo was chartered from 
X. to an English port for orders ; thence to any safe port in En;:land or 
the continent between Havre and Hamburg ; she receiyed orders to proceed 
to Dunkirk, and had arrived off that port on June 16, when bhe was 
in'brmid tl at war had broken out between France and Prunsia. The 
captain sailed to the downs to inquire, and anchored there on June 17 
(Sunday) : on the 18tb, the shipowner ordered him not to go into Dunkirk ; 
on the 19th he put into Dover, and there was informed tliat war bf.tween 
France and Prussia, imminent from the lOih of June, had been declared 
on the 19th. Held, that putting back to the Downs to obtain information 
and the delay till the 19th were justifiable, and that the goods owners 
could not obtain their goods at Dover, without pajrment of full freight (j). 

Case 2. — Coffee was shipped on a German ship, imder a bill of lading, 
containing only an excfption of perils of the seas, from America to 
Hamburg. Kear Falmouth the master was informed that war had 
broken out between France and Germany, and he accordingly put in to F. 



master has no power to deviate from that coarse in conseqaenoe of that danger i 
The Rw^mik (1874), 31 L. T. 274. 

(/) The Teutoniay vide supra, 

(g) See, however, ITie Fatria (1871), L. R. 8 A. & E. 436, at p. 464, on which 
6ee note (/), post : per contra^ see Castitl v. IVechmann (1884), 1 C. & S. 276. 

(A) See Articles 28, 30. 

(i) The Teutonioj vide sub. 

If) The Teutonia (1872), L. R. 4 P. C. 171. The San Soman, The Heinrich, The 
Express, and Tlte WUhelm Schmidt, note (e) p. 200, all arose out of similar circum- 
stances, and in effect decide that reasonable apprehension of capture justifies delay 
or deviation. The latter part of the decision in The Teutonia can be supported 
either on the ground in the judgment, that the master was entitled to delay for a 
reasonable time by fear of capture, and could not be required to abandon his 
Voyage without the payment of full freight; or on the ground that as the 
charterers had not named a port which could safely be entered, the fu^filnient of 
the voyage was prevented by their failure to nnme a **safe port," and therefore 
the master was entitled to full freight, ^q post. Article 139. 
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on August 23. HamY^urg was then blockaded by the French Flee^ and 
remained blockaded till beptemher 18. During all that time aud until 
November 7, the English Channel and North Sea were rendered unsafe by 
French cruisers. On September 18, when the blockade was raised, the 
goods owner offered full ureight for the goods delivered either at F. or at 
Uamburg. The master refused to proceed to Hamburg, on the ground of 
the danger of capture, and refused to deliver the cargo. Eeld^ that the 
master's delay (of fifty days, September 18 to November 7), was un- 
reasonable, and his reiusal to either proceed to H. or deliver the cargo, a 
breach of the contract (k) ; and that the goods owners were therefore en- 
titled to the cargo. 

Case 3. — Goods were shipped at Swansea on a general ship starting from 
Bristol, and calliug at S., to New York. The ship put into Queenstown, 
with damage to ship and cargo through bad weather. The captain com- 
municated with the shipowners at Bristol, who ordered him to return 
there. He did not oommimicate with the cargo owners. When in the 
Avon, the ship and cargo were lost by an excepted periL Gaigo owners 
sued the shipowner for loss on a deviation. It was proved that the ship 
but not the cargo could be repaired at Queenstown ; that ship and cargo 
could be repaired, and cargo sold at Swansea, sixty iniles short of Bristol ; 
that ship could be advantageously repaired and cargo sold at Bristol, though 
there was no evideuce as to whether the cargo could be reconditioned there. 
The jury found the master had acted reasonably and the deviation was 
justifiable. The G. A. refused to disturb their verdict, and held^ that under 
the circumstances there was no necessity to communicate with the cargo 
owners and obtain their sanction (I), 



Article 101. — Master'a Duty to take care of Goods, 

The master, as representing the shipowner, has the duty 
of taking reasonable care of the goods entrusted to him, in 
doing what is necessary to preserve them on board the ship 
during the ordinary incidents of the voyage, e.g., by ventila- 

(k) The Patria (1871), L. R. 3 A. & E. 436. It is difficalt to understand this 
case, as the same judge had held a longer delay from similar causes reasonable in 
other cases : (e.g.^ San Romany 53 days ; Express, 170 days). The absence of the 
exception, '* restraint of princes," cannot make the difference, as, in Atkinson y. 
liitcMe (1809), 10 East, 530, that had been held to apply only to actual capture 
and not to apprehension of capture. It may be, though it is not so stated, that 
the delay put an end commercially to the contract ; or the case may be rested on 
the ground that the goods owner was entitled to demand his goods on tender of 
full freight, which, however, would not prove that he was entitled to them with- 
out any payment of freight on the ground of unreasonable delay. Sir R. PhilH- 
more suggested that on the refusal of the master to proceed to H. the goods 
owners were entitled to their goods on payment of a joro rata freight, but it seems 
clear that such a refusal if wrongful would entitle them to their goods without 
payment of any freight at all. Medeiros v. HUl (1832), 8 Bing. 231, shews that, 
if the parties knew of the blockade when the charter was entered into, the exist- 
ence of the blockade would be no defence to an action for not proceeding towards 
the blockaded ports. 

(0 Phelpsy James 4r Co. v, HUl (1891), 1 Q. B. 605. 
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tion, pumping, or saving goods which accident has exposed 
to danger (m). 

He has also the duty of taking reasonable measures to 
prevent the loss or deterioration of the goods even by reason 
of accidents, for the necessary effects of which the shipowner 
is by reason of the bill of lading under no liability, and the 
shipowner will be liable {n) for any neglect of such duty by 
tpe master (m). 

The place, the season, the extent of the deterioration, the 
opportunities at hand, the interests of other persons in the 
adventure whom it might be unfair to delay for the sake of 
that part of the cargo in peril, all the circumstances affect- 
ing risk, trouble, delay, and inconvenience must be taken 
into account* The performance of the duty cannot be iur 
sisted on if it involves deviation, but reasonable delays 
in a port of call for purposes connected with the voyage, 
though not necessary to its completion, will not amount to 
deviation (m). 

As the master has to exercise a discretionary power, his 
owner will not be liable unless it is affirmatively proved 
that the master has been guilty of a breach of duty {m). 

Semhley the master will have a lien on the goods for any 
expenses incurred in the performance of such duty {p). 

Case, — ^F. shipped beans on the S, on a voyage to Z., the bill of lading 
giving leave to call at ports on the voyage. The vessel called at T., and on 
her way out came into collision, whereby the beans were damaged by salt 
water ; she put back to T. The wet beans might have been warehoused 
and dried at Y., with material benefit to them, and without unreasonable 
delay to the adventure. The ship proceeded to L without drying them. 
Hdd, that the shipowners were liable to F. for the master's failure to dry 
the beans {q). 



(to) Notara v. Henderson (1872), L. R. 5 Q. B. 346 ; 7 Q. B. 225, per VVilles, J., 
at p. 235 ; Tronaon v. Dent (1853), 8 Moore P. C. 419 ; Auutrakisian Nivigation Co. 
Y. Morse (1872), L. R. 4 P. C. 222. Cf. Gin-iock v. Walker (1873), 1 Sc. Sess. 
Cwes, 4th Ser. 100 ; Adam v. Morris (1890), 18 Sc. Sess. Cases, 153 ; PhelpSy 
James ^ Co. v. Hill (1891), 1 Q. B. 605. 

(n) This is not like the authority to tranship, a power for the benefit of the 
shipowner only, to secure his freight : De Cuadra v. Swann (1864), 16 C. B., N.S. 
772. 

(/?) Hingston v. Wendt (1876), 1 Q. B. D. 367. See per Blackburn, J., at 
p. 373. 

{q) Xoiara v. Henderson (1872), L R. 7 Q. B. 225. 
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Article 102. — Master's Power to sell damaged Goods. 

The condition of the goods may be such that immediate 
Bale is the wisest course in the interests of the cargo owner ; 
in such a case the master, if he cannot communicate with 
the cargo owner and receive his instructions, will be bound 
to sell them (r). Such a condition will arise if the master 
cannot convey the goods or cause them to be conveyed to 
their destination as merchantable articles, either at all, or 
without an expenditure clearly exceeding their value after 
their arrival at their destination (s). 

Cow 1. — Maize was shipped on a voyage from X. to Z. ; at Y., an inter- 
mediate port, it was found heated and sprouting ; the master transhipped 
it into lighters ; and informed the shipper^s agent by telegraph on March 10 
and 13 of its condition, suggesting that it could not be carried on. He 
received two telegrams in reply that the shipper wished the grain to be 
forwarded. On March 27 the captain telegraphed again : *' Have held 
survey, which reports grain unfit for shipment : will be sold to-morrow by 
public auction;' and it was sold on the 28th. The sale was a prudent 
measure, but not one of such urgent necessity as to give no time or oppor- 
tunity for communicating with the owners. Held, that no case was made 
out entitling the master to sell, as he was bound to have waited the result 
of his communication of the proposed sale to the owner (t). 

Case 2. — The ship i?., with a mixed cargo of metal and ijerishahle articles, 
was wrecked, on April 19, in Algoa Bay, fifty miles from Port Elizabeth. 
The consul there, on April 22, advised the captain to sell the ship and 
cargo, which he did on April 30. The captsdn did not go to P.E., or niake 
any attempt to raise money for salvage, or to induce others to attempt the 
salvage. He had no funds in his hands. There was conflicting evidence 
a.s to whether such attempts, if made, would have been successful, but 
much evidence that the course adopted was the most prudent. Beldt 
that no necessity for the sale existed, such as would make the master the 
a};ent of the rargo owner to effect a sale, and that the sale must therefore 
be lescinded (m). 

(r) Australasian 8, Nav, Co. v. Morse (1872), L. R. 4 P. C. 222 ; Acatos v. Burnt 
(1878), 3 Ex. D. 282 ; Tronson v. Vent (1853), 8 Moore P. C. 419, 448, et seq. ; 
Atlantic Insurance Co. v. Huth (1880), 16 Ch. D. 474 ; Vlierbootn v. Chapman 
(1844), 13 M. & W. 230, and see Articles 97, 98. As to German law, see The 
August (1891), P. 328. 

(s) Atlantic Insurance Co. y. Huih (1880), o. s. at p. 481. As to the person 
liable for unjustifiable sale by master, see Wagsttff y. Anderson (1879), 4 C. P. D. 
283, and Articles 2, 93. 

(/) Acatos V. Bums (1878), 3 Ex. D. 282. See also Australasian S. Nav. Co. v. 
Morse (1872), L. R. 4 F. C. 222, cited anie. Article 98, Case 3, p. 189. 

(«) Atlantic Ins (ranee Co. v. Huth (1880), 16 Ch. D. 474. The sale was 
resi-iaded as invalid by the law of the country where it was made ; if it had been 
valid by that law, though invalid by English law, it could not have been 
rescinded, though the captain would be responsible to the owners of the cargo for 
au improper sale ; Cammell v. Sewell (I860), 5 U. & N. 728. 
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Article 103. — Master* 8 Power of Transhipment. 

Where an English vessel (v) in which goods are shipped 
is hindered by excepted perils from completing the contract 
voyage, if the obstacle can be overcome by reasonable 
expenditure or delay, the shipowner must do his best to 
overcome it. It is only where excepted perils render the 
completion of the voyage physically impossible or so clearl v 
unreasonable as to be impossible in a business point of view 
that the shipowner is justified in throwing up the voyage 
without the consent of the charterer or shipper (a;). 

Where the shipowner is so prevented from completing 
the contract voyage, he is not bound either to repair or 
tranship ; though, if he elects to do neither, he must hand 
over his cargo to the cargo owner (y) freight free, or, if the 
cargo owner is not present to receive it, the master must 
act for the best, and as the cargo owner's agent, unless he 
can consult him. He has, however, the right to earn his 
freight either by repairing his own ship and proceeding to 
the port of destination, or by transhipping the goods into 
another vessel to be forwarded thither {z\ and he may delay 
the transit a reasonable time for either of these purposes (a). 

In case of justifiable transhipment by the master as agent 
for the shipowner, the cargo owner will be bound to pay 
the full freight originally contracted for, though the tran- 
shipment was effected by the shipowner at a smaller 
freight (6). 

Semble, that the master cannot, without express authority, 
bind the cargo owner to more unfavourable terms in the 

(tj) See Article 7 ; The Bahia (1864), B. & L. 292 ; The Express (1872), 
L. R. 3 A. & E. 597. 

(x) AssicuraziofU v. Bessie Morris S.S, Co. (1892), 1 Q. B. at p. 581 ; in C. A. 
(1892) 2 Q. B. 652. 

Q/) See per Bowen, L.J., in Svendsen v. Wallace (1884), 13 Q. B. D., at p. 88. 

(«) See per Lawrence, J., in Cook v. Jennings (1797), 7 T. R. 381, at p. 385, 
and per Lindlev, J., in HiU y. Wilson (1879), 4 C. P. D. 329, at p. 333 ; De 
Cuadra v. Swatin (1864), 16 C. B., N.S. 772. 

(a) The Bahia (1864), B. & L. 292; The Soblomsten (1866), L. R. 1 A. & E 
293; Cargo ex Qalam (1863), B. & L. 167; The Gratitudine (1801), 3 C. Rob. 
240 ; Shipton r, Thornton (1838), 1 P. & D. 216, 231, et scq. 

{b) Shipton T. Thornton^ vice supra; The Bcrnina (1886), 12»P. D. 36. 
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contract of transhipment, as by wider exceptions (c), or to 
pay a larger freight than that originally contracted for, 
unless communication with the cargo owner was impossible, 
and forwarding the cargo on such terms would appear to 
a reasonable man to be the most beneficial course in the 
interests of the cargo (d). 

If the hindrance of the ship's voyage is not caused by 
excepted perils, the shipowner is not entitled as of right to 
tranship on his own account on terms more onerous to the 
shipper than the original contract (though he may be bound 
to do so on account of the cargo owner) ; but he is liable 
for delay or failure to deliver {M). 

Case 1. — F. shipped goods on board the 5. at a named freight for a 
voyage from X. to Z. : on the voyage, at T. the necessity for traushipment 
arose, and the master made a contract for the forwarding of the goods to 
Z. at a freight, which, together with pro rata freight from X. to Y., was 
li 88 than the original freight agreed upon. On arrival at Z., F. refused to 
pay more than such pro rata and forwarding freight. Hdd^ that he was 
bound to pay the freight originally agreed upon (e). 

Case 2. — A shipowner carried goods under a contract of affreightment, 
which did not except negligence of the master and crew. The ship was 
so injured by the negligence of her master as to be unable to complete the 
voyage; and the master thereupon transhipped the cargo into another 
vessel under a contract containing an exception of negligence of the master 
and crew. Such vessel was lost by negligence of the master and crew. 
Held J that the transhipment being for the benefit of the shipowner, he 
could not bind the cargo owner by more onerous exceptions, and was there* 
fore liable for the loss (/). 

Ca^e 3. — A ship chartered by C. to proceed to London, ran ashore near 
Gibrnltar, Ship and cargo were damaged ; the ship was repaired in six 
weeks at a cost of £700, and proceeded to the United Kingdom with 
another cargo, ^ome of the original cargo was sold, some with the 
consent of its owners was transhipped ; the latter cargo could have been 
carried to London in the repaired ship without unreasonable delay, and 0. 
never consented to the original voyage being abandoned. Hetd, that the 
shipowner, if he could repair within a reasonable time and at a reasonable 
cost, was bound to remedy the effect of the excepted perils, and carry on 
the cargo in the same ship {ff). 



(c) The BenwM (1886), 12 P. D. 36. 

(<:0 QH^s V. Qrey (1857), 2 H. & N. 22, where it was held that the master had 
no power to hind the consigaee to ship a full cargo, or, semble^ to pay a higher 
freight than that current at the time ; and see Cargo ex Argos (1873), L. R. 
5 P. C. 134, at p. 165 ; Shipton t. Thornton, vide sub, at p. 234. 

(dd) Shipton v. Thornton, vide sub ; The Bem^na, vide snb, 

le) Shipton v. Thornton (1838), 1 P. & D. 216. See Matthews v. Gibbs (1860), 
30 L. J. Q. B. 55. 

(f) The Bemina (1886), 12 P. D. 36. 

Iff) Assicurazioni v. Bessie Morris S, S. Co, (1892^^, 2 Q. B. 652. 
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Note. — Full powers as to transliipment are usually given in 
the bill of lading, e.g. : — " The company are to be at liberty to 
cany the goods to their port of destination by the above or 
other steamer, or steamers, ship or ships, either belonging to 
the company or to other persons, proceeding either directly or 
indirectly to such port, and in so doing to carry the goods 
beyond their port of destination, and to tranship or land and 
store the goods either on shore or afloat, and reship and forward 
the same at the company's expense, not at merchant's risk ; " or, 

"The owners reserve liberty to overcarry and tranship, or 
land and reship at any port into any other vessel at merchant's 
risk, but at steamer's expense (a), for conveyance to destination, 
any goods wliich from any cause whatever may not have been 
landed during vessel's stay at port of destination ; " or, 

" In case the whole or any part of the goods specified herein 
be prevented from any cause from going in any one steamer, the 
shipowner is only bound to forward tbem by first succeeding 
steamer of same line." 



Article 104. — Master^s Power of raising Money on Cargo. 

The master will be entitled to raise money on the cargo, 
to enable him to complete the contract voyage, if such course 
is the most beneficial for the cargo owner, when the master 
cannot obtain money in any other way, and if the cargo 
owner cannot be communicated with, or, being communi- 
cated with, omits to give any instructions whatever. 

Money may be so raised either : (1.) by a sale of part of 
the cargo (h) ; in which case the goods owner may either 
treat the proceeds of the sale as a loan to the shipowner ; or, 
if the vessel reaches her destination, he may claim an in- 
demnity against any loss occasioned to him by the sale, but 
in the latter case he must pay the freight which would have 
been earned if the goods sold had been carried to their 
destination (i). (2.) By a loan on the special security of the 
cargo, analogous to a bottomry bond (i). 



(g) Sometimes this runs ^ at merchant's risk and expense." 

(A) See Hopper v. Bumess (1876), 1 C. P. D. 137, and Articles 97, 98. 

(t) See Article 143 on Freight. This contract is sometimes known as respon* 

deniiff, on which, see Biisk y. Fearon (1803), 4 East, 319 ; Glover ▼. Bhck (176a), 

3 Burr. 1394 ; The Sulkm (1859), Swabey, 504. 
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Article 105. — Bottomry. 

• 

By English law (J) the master as agent of the cargo 
owner has authority to bind the cargo by a bottomry bond 
as security for advances made to him, when such advances 
are necessary in the interests of the cargo {fc), and when it is 
cither impossible to communicate with the cargo owner and 
receive his instructions within such a time as will afford any 
reasonable prospect of success in protecting the cargo (Z), or 
when, a proper communication (m) of the necessity of raising 
money by bottomry having been made to the cargo owner, 
he has omitted to send any instructions to the master (vt). 

It is essential to a bottomry bond that there should be a 
maritime risk involved, i.e.y that the money advanced should 
only be payable if the ship or cargo arrives safely at its 
destination (o) ; and that it should not be merely an advance 



(J) The law by which the powers of the msBter to bind ship and cargo by a 
bottomry bond are to be determined is, in the absence of express eridence of 
contrary intention, the law of the ship's flag. See Article 7. 

(A) The Hamb'irg (1864), 2 Moore, P, C, N.S. 289 ; The Kamak (1869), L R. 

2 P. C. 505; The Onward (1873), L. R. 4 A. & £. 38, at p. 58; The QratitwUne 
(1801), 3 C. Rob. 240; The Faithful (1862), 81 L. J. Adm. 81; Wallace r. 
Fielden (1851), 7 Moore, P. C. 398. Dymond t. Scott (1877), 5 Sc Seas. C, 
4lh Ser., 196. When the master has bound the cargo without authority, the 
cargo owner can recover from the shipowner any sums he has had to pay to 
obtain the cargo, on an implied contract of indemnity : Benson v. Duncan (1849), 

3 Ex. 644, and see Article 97. A hypothecation note beyond the master's 
authority may yet create a personal liability on the shipowner, the hypothecation 
being rejected : AMxcurationi y. Bessie Morris 8. S, Co, (1892), 1 Q. B. at p. 575. 

(0 The Onicard, r. s. ; The Bonaparte (1853), 8 Moore P. C. 459 ; The Ham- 
burg, V. 8.; The Olivier (1862), Lush. 484; The Lizzie (1868), L. R. 2 A. & E. 
254; The Panama (1870), L. R. 3 P. C. 199. 

(m) As to what is a proper communication ; see Kleinwort y. Cassa Marittima 
of Genoa (1877% 2 App. C. 156 ; The Onward, v. s. ; The Bonaparte^ v. s., and 
Article 98. 

(n) 2'he Bonaparte j vide supra. 

(o) The Indomitable (1859), Swabey, 446; Stainbank v. Shepard (1853), 13 
C. B. 418 ; The Heinrich Bjom (1885), 10 P. D. 44 (C.A.) Miller v. Potter 
(1875), 3 Sc. Sess. 0. 105. Nothing can be hypothecated, except something 
which is in danger of perishing by maritime risk during the time the bond is 
running. Therefore, cargo not yet shipped cannot be pledged : The Jonathm 
Ooodliue (1858), Swabey, 355. Nor can cargo which, haying been shipped in 
another ship, has been burnt : The Sultan (1859), Swabey, 504. If part of the 
cargo is lost on the voyage, the owners of the cargo will be freed from a pro- 
portionate part of the sum secured by the bond : The Suitnn, ride supra. Freight 
to be earned on a subsequent vovage is not the subject of buttonirv : 2'he 
Staffordshire (1872), L. R. 4 P. C. VH. 
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on the personal credit of the master, goods owner, or ship- 
owner (p). 

Case, — A., owner of the ship i?., lyinoj at X., gave B. the following 
document : *' In consideration of N. advancing me, A., £600 for necessaries 
supplied to the ship H.B., I undertake to return them the whole amount 
so advanced me with interest and charges on the return of the B, from her 
present voyage. B. is also authorised to cover the said amount advanced 
nie by insurance on ship out and home at my cost." Held, that this was 
not a bottomry bond, as there was no maritime risk, but an alternative 
security for the lender, viz., either the personal liability of A. if the ship 
returmxl, or the policy of insurance if she were lost (q). 



Article 106. — Conditions Justifying Bottomry. 

Whether there is necessity for raising money on the cargo 
by bottomry must depend on whether any arrangement 
more beneficial to the cargo than by raising money on it to 
enable the voyage to be prosecuted, can be made (r). The 
foundation of the master's authority to bind the cargo is 
the prospect that such a course will be the one most bene- 
ficial to the cargo owner (a). Thus if the master could 
obtain money on his personal credit, or that of the ship- 
owner (t), or if there is an agent of the shipowner within 
reach, whom he has not consulted (u), his authority to bind 
the cargo by bottomry will not arise. The question will 
not only be, was there a necessity for bottomry at all, but 
was there a necessity for a bond for that amount ; and it 
will not avail the bond-holder to say he made reasonable 

(p) Btuk V. Feanm (1803), 4 East, 319 ; The Heinrich Bjom, vide supra. The 
fact that bills are given as a collateral security does not necessarily invalidate 
the bond : The Onward^ vide svib. ; The Staffordshire^ vide supra. Cf. Miller y. 
Potter, V. s, 

(g) The Heinrich Bjom, vide supra, 

(r) The Kanpik (1869), L. R. 2 P. C. 505. The money may be raised to free 
the cargo from arrest for salvage : Tt'»e Sultan (1859), Swabey, 504. 

(s) The Owjcard, L. R. 4 A. & E. 38. 

(t) Soares t. Hahn (1838), 3 Moore, P. C. 1 ; ffenthom t. Darling (1836), 
1 Moore, P. C. 5. The fact that money was advanced before the bond was given 
is immaterial if the money was advanced in view of a bond being given : The 
Laurel (1863^ B. & L. 191. 

(tt) Lyall V. Ifichs (1860), 27 Beav. 616; T/ie Faithful (1862), 31 L. J. Adm. 
81. But an advance by agents of the shipowner on bottomry is not invalid, if 
they refused to advance on his personal credit, and gave the master a chance of 
getting money elsewhere; The Hero (IBI7X 2 Dod., at p. 144; The Slaffordthire 
(1872), L. R. 4 P. C, at p. 203. 
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inqmries if the amoimt expended is in &ct nnnecessary and 
unreasonable {x). 

Where commnnication with the cargo owner is reasonably 
practicable the master must lay the facts before him, and 
ask his instructions as to bottomry before acting. It is not 
suflScient merely to state the injuries to the ship, and the 
need of repairs or other steps in the interests of the cargo, 
without a statement of the necessity of raising money by 
bottomry (y). If the cargo owners ask for further informa- 
tion the master has no right to act until he has supplied 
such further information, if such further information should 
have been supplied at first {z). 



Article 107. — Jettison. 

The captain's authority to jettison goods properly stowed 
arises in cases of necessity (a), ue. where a prudent man in 
the interest of the adyenture would take such a course (&). 

Where such necessity arises the captain in making the 
jettison acts as agent of the cargo owner (b) ; if no such 
necessity exists, or if the goods jettisoned were improperly 
stowed, e,g. on deck, and the jettison is therefore improper, 
the captain acts only as the agent of the shipowner, who is 
liable for his acts {c) unless protected by exceptions (J). 



Article 108. — General Average. 

All loss which arises in consequence of extraordinary 
sacrifices made or expenses incurred for the preservation of 



(«) The Poidida (1884> 9 P. D. 177. As to Tarions items for which bottomry 
may be justified, see Th4 OUmnanna (I860), Lush. 115; The Edmund (1861), 
Lush. 211. 

(y) WdOaoe V. Fiefden (1851), 7 Moore, P..C. 398 ; The Onward, L. R. 4 A. & E. 38. 

{»S KlemtDori ▼. Caeta Maritiima (1877), 2 App. C. 156. 

(a) It is almost impossible that the question of communicating with the cargo 
owner should arise, except perhaps in a case of stranding. 

(6) Burton ▼. English (1883), 12 Q. B. D. 218, at pp. 220, 223 ; and see 
Article 97. 

(e) Eoyal Exchange 8. S, Co, r. Dixon (1886), 12 App. a 11 ; Eewati r. Soifol 
Exchange Steamship Oo, (1885), 33 W. R. 342, 868. 

(d) E.g^ ** at merchant's risk " : Burton ▼. English, vide supra, and perhaps 
'* negligence of master in navigating, &c" See Articles 90, 110. 
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the ship and cargo comes within general ayerage, and must 
be borne proportionally by all who are interested («). 

To give rise to a claim for general average contri* 
bution (J) : — 

1. There must be a common danger (^). 

2. There must be a necessity for a sacrifice (/)• 

3. The sacrifice must be yoluntary (A). 

4. It must be a real sacrifice^ and not a mere destruction 
and casting off of that which had become already lost and 
consequently of no value (Ji). 

5. There must be a saving of the imperilled property 
through the sacrifice {f). 

6. The common danger must not arise through any 
default for which the interest claiming a general average 
contribution is liable in law (e). 

JVbfe. — Except in the case of express clauses, such as ''the 
master, owner or agents of the vessel shall not be responsible 
either as carriers, or as contributors to general (xverage for any 
loss or injuiy to the said goods, arising &om any of the causes 
above-mentioned," which is so unreasonable as to require a very 
prominent place in the bill of lading to make it binding on the 
shipper (;), the bill of lading does not affect general average. 
The office of the bill of ladiog is to provide for the rights and 
liabilities of the parties in reference to the contract to cany, 
and it is not concerned with liabilities to contribution in 
general average where a loss has been occasioned by a sacrifice 
properly made for the general benefit (k). 

The clause " not to be liable for any damage capable of being 
covered by insurance " does not free the shipowner from liability 
to general average contributions (k). 

(e) Per Lawrence, J., in Birkley y. Prenffrave (1801), 1 East, 220, at p. 22S ; 
see also per Brett, M.R., in Svendsen y. Wallace (1884), 13 Q. B. D., at p. 73. As 
to the etymology and history of the word ** ayerage," see Murray's Dictionary, 
svb voce. The subject of general average is so entirely in the hands of average 
adjusters, and so ably dealt with in the works of Mr. Lowndes and Mr. Manley 
Hopkins, that I have not thought it necessary to treat it in any length or detail. 

(/) Fine v. Middle Dock Co. (1881), 44 L. T. 426. 

Of) See Walthew v. Jfavrojani (1870), L. R. 5 Ex. 116. Soya! Mad Co, y. 
Bank of Rio (1887), 19 Q. B. D. 362. 

(A) Shepherd y. Kaitgen (1877), 2 C. P. D. 585. 

(i) Strang v. Sooti (1889), 14 App. C, at p. 608; Schloes y. fferiot (1863), 
14 C. B., N.S. 59. Thus in The Carrm Park (1890). 15 P. D. 203. the shipowner 
succeeded in recoyering a general average contribution for expenditure occasioned 
by the negligence of his servants from liability for which he was protected by aa 
exception in the bill of lading. 

(/) Crooks y. Allan (1879), 5 Q. B. D. 38. 

\k) Per Lush, J., in Schmidt y. Soyal Mail 8. S, Co^ (1876), 45 L. J. Q. B. 646. 

P 2 
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Article 109. — Classes of General Average Loss. 

The following sacrifices or expenses may give rise to a 
claim for a general average contribution : — 

I. Sacrifices — 1. Of cargo. 

(a.) By jettison. 

(i.) By fire, directly or indirectly. 

(0.) By sale. 

2. Of ship or tackle. 

3. Of freight. 

II. Expenditure on ship in replacing a general average 

loss, or in a port of refuge. 



Article 110. — Jettison of Cargo. 

Where cargo stowed in a proper part of the ship is pro- 
perly jettisoned for the common good, its owner is entitled 
to a general average contribution from the other interests 
in the adventure ; i£, the ship, the freight, and the rest of 
the cargo (Z). He can enforce this clause either by a direct 
action against each of the owners of ship or cargo (m), or 
by claiming through the master, who is his agent for that 
purpose, a Uen on each parcel of goods saved to satisfy its 
proportionate liability (Z). An interest whose fault has led 
to the jettison is not entitled to a general average contribu- 
tion in respect thereof, but innocent owners of cargo jetti* 
soned in consequence of the fault of another interest are not 
thereby deprived of their remedy (I), 

Cargo stowed on deck (which is not a usual or proper 
place of stowage), if jettisoned, does not give rise to a 
general average contribution from the other interests in the 
adventure, unless it is so stowed in pursuance of a recognised 
custom of the trade or port, or by consent of all the other 
interests in the adventure (n). 

(0 Strang v. SooU (1889), 14 App. C. 601, 606. See Articles 90, 108, tupra ; 
M to the amount of the contribution, see Fletcher t. AtexanJer (18G8), L. R. 
Q p p 375 

(m) Dobion t. Wilson (181 3X 3 Camp. 484. 

(n) Strang t. Scott (1889), 14 App. a, at p. 608 ; Wrijht ▼. Marwood (1881), 
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If the cargo is shipped on deck by agreement of the ship* 
owner, and in the absence of a custom so to load, the owner 
of such cargo, if jettisoned, has no right to a general average 
contribution either against other cargo owners, or against 
the shipowner and person entitled to the freight, if there 
are other cargo owners (o) ; such a jettison may give rise to 
such a contribution from the ship and freight, if there are 
no other cargo owners (p), even though such cargo according 
to the charter is to be carried " at merchant's risk " (y). 

The clause " at merchant's risk " covers liability for im- 
proper jettison, resultiug from acts of the crew doue as the 
servants of the shipowner; but not for a proper jettison, 
which is made by the captain as agent of the cargo owner (;). 
If the goods are stowed on deck without the merchant's 
consent, or a binding custom so to stow, and are then jetti- 
soned, the shipowner will be liable for such jettison as a 
breach of his contract to carry safely (r). 

Case 1. — F. shipped in A.'8 ship twenty-six pieces of timber. There was 
a castom iu the timber trade to carry lumber on deck. F.'s goods were 
placed on deck, and were properly jettisoned. Held, that F. was entitled 
to a general average contribution from ship and freight : Sernble, aldo from 
cargo («). 

Case 2. — C. F. shipped in A.'8 ship a full cargo of timber, under a charter, 
whereby G. F. was to provide '' a full cargo of timber, including a deck 
load." Ou the voyage the timber on deck was properly jettisoned. Held, 
G. F. was entitled to recover a contribution to his loss from A. Q), 

Case 3. — F. shipped cattle on A.*s ship, agreeing they should be carried 
on deck : there were other owners of cargo. On the voyage the cattle were 
properly jettisoned. Held, that F. was not entitled to a general average 
contribution either against A. or against the other cargo owners (u). 

Case 4. — F. shipped timber on A.'s ship, which was not a general ship^ 



7 Q. B. D. 62, at p. 67. Such a custom was proved in Burton v. English (1883X 
12 Q. B. D. 218 (C.A.), and in Oouldr, Oliver (1837), 4 Bing. N. C. 134: it also 
exists in the coasting trade ; it was not proved in NewaU. v. Exchange Shipping 
Co, (1885), 33 W. R. 342, 868. 

(o) Wright v. Maricood, ride supra ; not so, if there is a custom to to load : 
Gould V. Oliver, vide supra, 

(p) Johnson v. Cuipman (1865), 19 C. B., N.S. 563; discussed in Wright r. 
Mancocd (1881), 7 Q. B. D.. at p. 69. 

(7) Burton v. English, vide supra ; and see Articles 95, 107. 

(r) Boyal Exchange 8, 8, Co, v. Dixon (1886), 12 App. C. 11 ; Newall v. Royal 
Exchange Steatnship Co, (1885), 33 W. R. )^68; see also per Lush, L.J., in 
Schmidt v. Soyal MaU Co. (1876), 45 L. J. Q. B. 646, at p. 648. 

is) Qi^uld V. Oliver (1837), 4 Bing. N. C. 134. 

li) Johnson v. Chapman (1865), 19 C. B., N.S. 563. 

00 W, ight v. Marwood (1881), 7 Q. B. D. 6'J. 
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under a charter *' the steamer shall be provided with a deck-load if required 
at fall freight, but at merchant's riBk." There was a cusUmi to carry such 
timber on deck : on the voTage the deck timber was properly jettisoned. 
Eddy that F. was entitled to a general average contribution from A. (v). 
Com 5.— Cotton was shipped by F.» uuder bills of lading, excepting 
** jettison " and '' stranding." Some of the cotton was stowed on deck ; the 
smp stranded, and the deck cotton was properly jettisoned. An attempt 
to prove a custom to stow on deck failed. Hdd, that the cargo owner was 
entitled to recover the full value of the cotton from the shipowner (t&). 



Artide 111. — Cargo damaged by Fire, directly or indireettg^ 

Damage to the cargo by pouring water on it, or by 
scuttling the ship to extinguish fire, or by burning it instead 
of fuel for the engines to avert the loss of ship and cargo {tx), 
gives rise to a claim for general average contribution by the 
owner of the cargo destroyed or damaged {y). 

Ctise. — F. had shipfjed wire on board the S. to be carried to Z. The 8. 
arrived, and proceeded to discharge her cargo ; about 100 tons remained 
on board, including the plaintiff's wire, when a fire broke out, which was 
extinguished by pouring water into the hold, whereby the wire was 
damaged. Held, that F. was entitled to a general average contribution 
from the owner of the j8^. 



Article 112. — Sale of Cargo. 

Sale of part of the cargo to furnish money for repairs to 
enable the ship to prosecute the voyage (z)y or to release the 
master from arrest that he may prosecute the voyage (a), will 
only give rise to a claim for general average against the rest 
of the cargo, if such cargo can be carried on in no other way, 

(v) Burton v. English (1883), 12 Q. B. D. 218. 

(w) Royal Exchange Steamship Co. v. IHxon (1886), 12 App. C. 11. 

(x) Sernbley that if the ship was insufficiently supplied with fuel at startinf , 
the .owner of the cargo burnt will be entitled to recover its full valae from the 
shipowner, while in consequence other owners of cargo will not be liable to con- 
tribute to general average : Ruhinson y. Price (1876), 2 Q. B. D. 91, 295. 

{\f) WhUecross Wire Co. v. SavUl (1882), 8 Q. B. D. 653 ; in which the Court 
of Appeal for the first time decided this question, which they had left undecided 
in StewaH t. West India S, 8. Co. (1873)^ L. R. 8 Q. B. 362. See also Achard 
▼. Ring (1874), 31 L. T. 647. An exception *< fire on board " in the bill of lading 
will not relieve the owner from liability for general average contribution to the 
owner of goods damaged by water used in extinguishing such fire ; Schmidi r. 
Royal Mail 8, S, Co. (1876), 45 L. J. Q. B. 646. 

(«) ffallett v. Wigram (1850), 9 C. B. 580. 

(a) Dolwfn v. Wilton (1818), 3 Camp. 480* 



8ACBIFICE OF SHIP OR TACKLE. 215 

and it is more beneficial to the cargo to be carried on than 
to stay where it is {%) : any other kind of sale will only give 
jrise to a personal claim against the shipowner (6). 



AHicle UZ.—8amfiee of Skip or Taekh. 

Sacrifice of ship or tackle necessary for the safety of the 
whole adyentarcy and not incurred in carrying oat tjie ship* 
owner's original contract, will give rise to a general average 
contribution (c), unless : — 

(1.) The thing sacrificed was at the time in such a con« 
dition that it would have been certainly lost, even 
if the rest of the adventure was saved, as when a 
mast is cut away, which is either certain to go 
overboard, or has already gone overboard and is 
hanging as a wreck (d), — Or : — 
(2.) The sacrifice was rendered necessary by the original 
default of the shipowner, as in providing a ship 
insufficiently equipped (e), in which case he must 
bear all the loss. 

C<ue 1. — A ship sailed well equipped, liaying a donkej engine, and a 
aufficient supply of coal for all purposes other than pumpiug purposes ; she 
met with heavy weather and leaked considerably ; the donkey engine was 
u^ed to pump, and it was only by this steam pumping that the leak was 
kept under ; the coal ran short ; and some of the spare spars and cargo were 
VLtAid fur luel. Eeld, that the sacrifice of the spars and cargo was a general 
average loss (/). 

Ccue 2, — ^A seaworthy ship, fitted with a donkey engine and a sufficient 
supply of coal for ordinary purposes, sail«d on a voyage. She met bad 
Weather, and made some water, but not enough to create anv risk, while 
the engines worked ; the coal got low, and spare spars and wood were 
burnt with it to economise it ; but some coal was obiaiued from a passing 
vessel ; at the end of the voyage the engine broke down from overwork. 
Held^ by all the Ck)urt, that the injury to the engine, and the second 

(*) HaOett V. Wtgram (1850), 9 C. B. 580. 

(6) Hopper v. Bumess (1876), 1 C. P. D. 137 ; in which the payment of freight 
on cargo thus aold is discussed ; and see Article 104, on master's power of raiaing 
money on cargo. 

(c) BirkUy v. Pre9grave (1801), 1 East, 220 ; Price v. NMe (1811), 4 Taunt. 
123 ; Wilaon v. Bitnk of Victorpi (1867), L. B. 2 Q. B. 203. 

((/) Shepherd v. Kottgen (1877), 2 C. P. D. 585. See Cftrry v. Ckiutihard (1877), 
2 C. P. D., at pp. 583, 584. 

(e) See Rdnnson v. Price (1877), 2 Q. B. D. 91, at p. 95 ; WUwn v. Bank of 
Fk toria (1867), L. R. 2 Q. B. 203. 

(/) EiAiMcn T. Price, vide svtpra, and at p. 295, 
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fupply of ooal did not give rifse to general average contribution ; tbe Court 
wei e equally divided as to whetiier the burnt span and wood were a general 
average loss (jg). 

Case 3. — A» sailing ship, with auxiliary screw, was damaged by perils of 
the sea, so that practicailv she had lost all [K>wer of sailing ; instc*ad of re- 
pairing her sailing giar she proceeded with her voyage under steam alone, 
at a very heavy ex| enditure in coals. Held^ that such expenditure did 
not give rise .to a general average contribution (A). 

Com 4. — A ship met wtth a storm which caused part of the rigging to 
give way ; the mainmast in consequence began to lurch, and was cut away 
by the captain's orders ; if it had not been cut away, it would have gone 
overboard very shortly, at great risk to the ship. Held, that the cutting 
away of the mast, then practically worthless, did not give rise to a claim 
for general average contribution {%), 



Article 114. — Sacrifice of Freight. 

Sacrifice of freight by the shipowner, by an act whereby 
the cargo is preserved, gives rise to a general average 
contribution against the cargo (k). 

Case, — F. shipped coal on A.'s ship to be carried lo Z. ; on the voyage 
the coal took fire by spontaneous combustion; the ship and cargo were 
in immediate danger of total destruction by fire ; but by jettison of 
cargo, at id pouring water on it, and discharging it at Y., the ship and a 
large portion of the cargo were saved from dt-struction. It was found 
impossible to carry the cargo to its destination, and it was accordingly sold 
at Y. By reasun of such measures, the bhip was prevented from earning 
her freight by delivery at Z. Held, that the shipowner was entitled to 
a general average contribution from tlie cargo on account of the freight 
thus lost. 



Article 115. — Extraordinary Expenditure hy Shipowner. 

Extraordinary expeuditure voluntarily incurred, or extra- 
ordinary loss of time and labour voluntarily accepted, may 
also give rise to a general average contribution, provided 
that in each case the sacrifice is made for the common safety 
in a time of danger (Z). 

{g) Harrison t. Bank of Australasia (1872), L. R. 7 Ex. 39. 

(A) Wilson V. Bank of Victoria, vide supra, 

(t) Shepherd v. Kottgen (1877), 2 C. P. D. 585. 
. (A) Pine r. Middle Dock Co. (1881), 44 L. T. 426. It was also held that the 
cargo was not entitled to general average contribution from the ship : (1) because 
the loss arose from vice in the cargo ; (2) because there was reallj no loss, the 
cargo selling for more at Y. than it would have realised after paying freight 
atZ. 

(0 Per Bowen, L.J., Svmdsen v. Wallace (1884), 13 Q. B. D., at pp. 84, 85. 
See siisoper Lawrence, J., in Birkley v, Presgrate ^iSOi), 1 East^ 220. 
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Such general average contribution must cover not only 
the voluntary sacrifice, but also expenses directly caused by, 
or in consequence of, a voluntary sacrifice (l). 

Thus, when the cargo has been placed in safety, it will 
not be liable to contribute to expenses afterwards incurred 
by the shipowner for the purposes of earning his freight, as 
in getting off a stranded vessel (m), or making arrangements 
for the further carrying of the cargo in his own vessel, under 
circumstances when the cargo might have stayed where it 
was, or have been carried on by other vessels, with equal 
advantage (n). But expenses incurred by the shipowner or 
his agents, as agents of the cargo owner or in the sole inte- 
rests of the cargo, in preserving the cargo, must be borne by 
the cargo (o). 

Article 116. — Es^enses in Port of Refuge. 

Where a ship on her voyage puts into a port of refuge to 
repair a general average sacrifice, such as cutting away a 
mast, the expenses of repairing the sacrifice, of warehousing 
and reloading goods necessarily unloaded for the purpose 
of repairing the injury, and expenses incurred for pilotage 
with other charges on the vessel on leaving port, are also 
the subject of general average (p). 

Where a ship on her voyage, in consequence of damage 
not the subject of a general average contribution, such as 
springing a leak, puts into a port of refuge, and, in order to 
repair the ship, the cargo is necessarily landed, the expenses 
of reloading the cargo to enable the ship to prosecute her 

(/) See Dote ante, p. 216. 

(m) Walthew v. Mavrojani (1870), L. R. 5 Ex. 116 ; Job v. Langton (1856), 
6 E. & B. 779. jRoycU Mail Co. t. Bank of Rio (1887), 19 Q. B. D. 362. 

(n) Schuster v. Fietcher (1878), 3 Q. B. D. 418. 

(o) See per M. Smith, J., and Hannen, J., in WaUhew ▼. Mavrojaniy v. 8. at pp. 
125, 126. M. Smith, J., suggests the cuae of "perishable goods Lmded on a 
desert island in a distant and nnfrequented part of the world." SembUy that thU 
U not general average ; but that, the original venture being at an end, the cargo 
owner must bear the whole expense : see Cargo ex Argos (1872), L. R. 5 P. C. 12%. 
Forwarding for the purpose of earning freight only must be paid for by the ship- 
owner. Cf. Schuster t. Fletcher, v. «. 

(/>) Atwood V. Sellar (1880), 5 Q. B. D. 286. See also PUmmer t. Wadman 
(1815), 3 M. & S. 482, as explained in Svendsen t. Wallace (1885), 13 Q. B. D. 
at p. 91 ; Hallctt v. Wigratn (1850), 9 C. B. 580. 
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Yoyage, are not the subject of a general average contribution 
from the cargo (;)• 

SenMe^ that in principle the expenses of unloading the 
cargo will or will not be the subject of general average, 
according as the cargo is not or is safe in the ship without 
removal (r). 

SemhUf that the expenses of warehousing the cargo are 
to be borne by the cargo (q). 

SeniUe, that pilotage expenses and port dues out are not 
the subject of general average («). 

The expenses of unloading and reloading cargo at a port 
of refuge may be a general average charge on freight, to 
earn which they are incurred (i). 

Note, — The distinction in jGeiot between Atwood v. SeUar (p\ 
and Svendaen v. Wallace (u), is that in the first case the ship 
put into port to repair a general average sacrifice ; in the second 
to repair a particular average loss, or one liable to be borne by 
the ship alone (v) ; though such puttiug into port is probably a 
general average sacrifice in itselfl The difference in principle 
is not clear, and seems to be rather a question of the continmty 
of the transaction, unloading the car^o not being a necessary 
consequence of putting into port, which was the general average 
sacrifice in Svendaen v. Wallace ; though it is of the voluntary 
sacrifice of the ship, which was the general average act in 
Atwood V. Sellar, But it is impossible to feel that the present 
position of Atwood v. Sellar is satisfactory as an authority. Da 
Coeta V. Newnham (x) must be taken as overruled : and Moran 
V. Jones (y) as either overruled or limited to its own very 
special facts (2). 

(9) Svendsen t. Wallace (1885), 10 App. C. 404; 13 Q. B. D. 69. See also 
Potcer ▼. Whitmore (1815), 4 M. & S. 141 ; HoUlett v. Wtgranif c, ». ; Walthew r. 
IfatTo/am (1870), L. R. 5 Ex. 116. 

(r) In practice they are charged as general average ; but see per Brett, M.R., 
13 Q. B. D., at p. 76 ; Bowen, L.J., 13 Q. B. D., at p. 88 ; Lord BUckbum, 10 
App. C, at p. 414. 

(5) So per majority of C. A. in Svendsen t. Wallace^ vide supra, 

(0 ffcUl y. Jansea (1855), 4 E. & B. 500. 

(/)) (1880), 5 Q. B. D. 286. 

(u) (1885), 10 App. C. 404. 

(c) Jackson v. Chamock (1800), 8 T. R. 509 ; ffallett v. Y^tgram (1850), 9 C. B. 
580. 

(x) (1788), 2 T. R. 407. See per Brett, M.R., 13 Q. B. D. 80; Bowen, L.J., 
p. 90. 

(y) (1857), 7 E. & B. 523. See per Brett, M.R., at p. 80; Bowen, L.J., at 
p. 93. See also 19 Q. B. D. 371, 377. 

(z) The present practice of English average adjusters will be found in the 
Resolutions of July 9, 1885, set out in Appendix IV* 
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Artide 117. — Master's Duty to colled General Average 

CcntrQmtum. 

Where a general average loss has oocnned on a voyage, 
the shipowner or master has the right to retain the cargo 
until he is paid or tendered the amount due on it for general 
average (a) : he is under a duty to persons entitled to a 
general average contribution from the cargo so to do, and 
is liable to an action if he omits to do so (i). 

It is also the duty of the master to furnish to all cargo 
owners all the accounts and particulars necessary for ad- 
justing general average {e). If he omits to do so, the 
cargo owner who fails to tender a sufficient sum in con- 
sequence of such omission, is not liable for such failure {d). 

If he does furnish such particulars, the cargo owner must 
either pay the sum demanded, or tender the right sum, at 
his peril (d). 

If, as in practice, the master demands a particular 
security {e) for the payment by the cargo owner of the 
amount found on adjustment to be due, such security must 
be a reasonable one (/)• 

Com, — ^A., eihipowners, bad a lien on cargo in their ship, for general 
average. They required the cargo owner to make a depoeit of 10 per cent, 
on the value of the goods in the name of A., or B., his average adjuster, or 
A. and B. ; and to execute a bond, the *' Liverpool Bond," providing that 

(a) See per Lord Esher and Lindley, L.J., in HutK v. Lamport (1886), 16 
Q. B. D. 735; SimmoiuU v. White (1824), 2 B. & C. 805, at p. 811. 

(6) Strang v. 8coU (1889), 14 App. C, at p. 606 ; Crvoh v. AUan (1879), 
5 Q. B. D. 38; HaUett v. Boutfield (1811), 18 Ves. 187, is now of doubtful 
authority, see 14 App. C. 606. Some bills of lading exempt the master from this 
duty, e,g.y ** shipowner not to be bound to exercise his lien on cargo for general 
average contribution." The master is under no duty to persons entitled to 
salvage from the cargo to detain it, until he obtains a bond from the cargo 
owners to pay such salvage: The Baisby (1885), 10 P. D. 114, and Article 121. 

(c) Huth ▼. Lamport, vide auprOf and see The Nortcay (1864), B. k L., at p. 397. 

id) Swper Lord i^her and Lindley, L.J., in Huth v. Lamport (1886), 16 Q. B. D. 
735 ; mmmmub v. Wh^U (1824), 2 B. & C. 811. 

(«) SembU, that if the master obtains from the cargo owners the form of secu- 
rity usual at the port of discharge he will be protected: Simmoiids v. WhUe 
(1824), 2 B. & C. 805; The Raieby (1885), 10 P. D. 114. 

(/) Huik V. Lamport (1886), 16 Q. B. D. 735. The clause in some bUls of 
lading, *< In case of average, a deposit sufficient to cover the estimated contribn- 
tion to be paid at port of discharge if so required by the master," seems both un- 
necessary and unworkable. The master has his lien without it, and the method 
of ** estimating," which is the difficulty, is not provided for. 
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such deposit should be a security for general average, and that the persons 
in whose name it stood might pay out from time to time such sums as they 
thought right to A. or his master on account of their disbursements. *' All 
questions oif general a^rerage lo be atijusted by B., with appeal to arbitrators 
whose decision was final.** Hdd, that such a requirement was unreason- 
able, and its continued demand released the cargo owner from the necessity 
of tendering (/). 



Article 118, — Who can sue for Oeneral Average 

Contribution,. 

I. The shipowner, or the charterer, if the charter amounts 
to a demise : they have also a possessory lien on the cargo 
for the general average contribution due from it {g). 

IL The cargo owner, who can sue another cargo owner (A), 
the shipowner, or the person entitled to the freight, for 
general average contribution due from them. He has not 
after adjustment a maritime lien on the ship for the contri- 
bution due from it, nor will such a personal debt support a 
bottomry bond on the ship given in a subsequent voyage (i). 

III. The person entitled to the freight, for contributions 
due from the other interests in the adventure {j). 



Article 119. — Who is liable for Oeneral Average 

Contribution, 

There are liable for general average contributions : — 

I. The shipowner, for those due from the ship (unless she 
is under a charter amounting to a demise, in which case the 
charterer is liable), and from the chartered freight. 

II. The charterer for those due from the ship, if the 
charter amounts to a demise, and from freights payable to 
him. 

III. The cargo owner. 

(/) See antey p. 219. 

(V) See Articles 117, 149. 

(A) Strang v. Scott (1889), 14 App. C. 601 ; Dobwn t. WiUon (1813), 3 Camp. 
479. 

(0 The North Star (I860), Lush. 45: qiutre^ whether a lien for general 
average by foreign law will support a bond. 

0) I'iric V. Middle, Duck Co, (1881), 44 L. T. 426. 
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IV. A consignee of cargo who has taken delivery of the 
goods under a bill of lading is not liable for general average, 

unless 

(a.) He is the owner of the goods ; 
or (6.) The bill of lading under which he takes the goods 

stipulates that he shall pay average ; 
or (c.) He has notice from the master of his lien fo? 
average, and after that takes the goods {h). 



Article 120.— General Average Contribution, how adjusted. 

In the absence of special agreement (Z), the amount to be 
contributed in general average is adjusted when the voyage 
is terminated by the delivery of the goods or otherwise' 
and according to the law of that place (w). The fact that 
the voyage has been temporarily suspended, while the ship 
is repaired at a port of refuge, does not justify an average 
adjustment at such port {n). 



Article 121, — Salvage. 

If cargo is saved from loss or damage on a voyage by 
persons other than those who have undertaken to carry it (o), 
the salvors are entitled to remuneration for their services, 
known as salvage. 

No salvage is payable by cargo owners unless some cargo 
is saved, and it is payable proportionately to the cargo 

(A) Scaife r. To&tn (1832), 3 B. & Ad. 523. He would not be liable if ha 
merely had notice that the goods were liable for general average, but not that 
the master claimed a lien (tame case), 

( (/) E.g. ** Average, if any, to be adjusted according to British custom," which 
makes the custom of English average adjusters, though conti*arv to the law, part 
of the contract, Stewart v. West India Co. (1873), L. R. 8 Q. B. 362. A very 
usual clause is, "Average to be adjusted according to York-Antwerp rules," 
referring to a code of rules settled and adopted by a series of International 
conferences, including one at York in 1864, one at Antwerp in 1877, and one 
at Liverpool in 1890. See Appendix IV. 

(m) Simmonds v. White (1824), 2 B. & C. 805; Dalgleish v. Davidson (1824), 

5 D. & R. 6. 

(n) HUl v. Wils&n (1879), 4 C. P. D. 329; see also Fletcher v. Alexander 
(1868)» L. R. 3 C. P. 375 ; Mavro v. Ocean Insurance Co. (1875), L. R. 10 C. P. 41. 

(o) This includes a Queen's ship, if the services rendered are beyond the scope 
of her public duty. The Cargo ex Ulysses (1888), 13 P. D. 205. 
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saved (|)). Ship and cargo must each pay its own share of 
salvage ; neither can be made liable for salvage due from 
the other without an express agreement to pay it (;), or 
unless the shipowner is liable to indemnify the cargo o¥nier 
for such payment, which was caused by his breach of 
contract (r) ; but either or both, if saved, may be liable to 
pay salvage for life saved, though, if life is saved but not 
cargo or ship, the cargo owner or shipowner will not be 
liable to pay life salvage {s). 

The authority of the master to bind the cargo to pay 
salvage is derived from necessity and benefit to the cargo {t). 
It is no part of the duty of the master of the salved ship to 
protect the salvors by obtaining a bond from the cargo 
owners for their proportion of any salvage that may be due 
before allowing the cargo owners to take away their 
goods («). 

Where, however, the shipowners have paid, or made them- 
selves personally liable to pay, a sum of money for the 
preservation of ship and cargo, if such payment is justi- 
fiable, and did not result from the fault of the shipowners (tr), 
they will have a lien on the cargo for the sum that they have 
justifiably paid {x) ; though the fact that they have bond fide 
and reasonably paid a certain sum, is not conclusive that 
that sum is the basis on which the liability of the cargo 
owners is to be reckoned (y). 



(p) ne Longford (1881), 6 P. D. 60. 

Iq) The Pyrennae (1863), B. & L. 189; The JRat^ (1885), 10 P. D. 114; 
a case of an agreement to salve, and not an agreement to pay a particular sum 
for salra^e. For instances of such express a^eement, see T/te PrinM Hemrioh 
(1888), 13 P. D. 31 ; The Cambrian (1887), 57 L. T. 205. 

(r) Scaramanga y. Jfartin (1886), 53 L. T. 810; Duncan v. Dundee Shippmg 
Go. (1878), 5*Sc. Sess. C, 4th Ser., p. 742. 

(») The Benpor (1883), 8 P. D. 115; Cargo ex Sarpedon (1877), 3 P. D. 28; 
The Fusilier (1865), 3 Moore P. C^ N.S. 51. In The Annie (1886X 12 P. D. 50, 
the ship was raised, bat sold for less than the cost of raising her, and it was heid 
that there was nothing to which a claim for life salvage could attach. 

(0 The Eenpor (1883), 8 P. D., at p. 118. 

(tt) The Raisby (1885), 10 P. D. 114. 

ho) The Ettrick (1881), L. R. 6 P. D. 127. 

(x) Briggs r. Merchant Traders' Co. (1849), 13 Q. B. 167 ; Cox r. May (1815X 
4 M. & S. 152. 

(y) Anderson, Tritton ^ Co, r. Ocean 8. 8, Co, (188 1), 10 App. C. 107, For 
the conditions rendering a salvage agreement void, see The Mdto (1891X P« 175 ; 
The Mark Lane (1690), 15 P. D. 135. 
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The cliarterer of a vessel which renders salvage services 
is not entitled, in the absence of special clauses, to salvage 
for those services {z) unless the charter amounts to a demise, 
so that at the time of the salvage he is in possession of the 
vessel (a). 

Com. — ^The i?., owned by A., rendered salvage services to the 8.^ owned 
by K., and chartered to A., the charter not amounting to a demise. Heldy 
that A. wod entitled to salvage from the 8. (z). 



Article 122, — Collision^ 



The cargo laden on board a vessel at the time of collision 
cannot be sued in the Admiralty Court for the damage (&) 
even though it belongs to the owner of the ship, or to the 
charterer under a charter amounting to a demise (0). 

The owner of cargo on board a ship sued for collision can 
only be compelled to pay into court the amount of freight 
due from him to the shipowner (d). 

The owner of cargo lost by a collision may, if both ships 
are at fault, recover half his loss against each ship (e) ; if 
the other ship is alone in fault, he may either recover the 
whole loss against her, or he may recover it from the carry- 
ing ship, unless prevented by exceptions in the contract of 
affreightment ; if the carrying ship is alone at fault, he 
may recover the whole loss from her unless prevented by 
exceptions in the contract of affreightment (/). 

(*) The Collier (1866), L. R. 1 A. & E. 83 ; 7%* Waterloo (1820), 2 Dods. 433 ; 
The Alfen (1857), Swabey, 189. The charterer maj have a claim against the 
owner for delay or deviation in rendering the salvage ; The Alfen, vide supra, 

(a) The Maria Jane, 14 Jur. 857 (1850); The Soout (1872), L. R. 3 A. & E. 
512, and Article 2. 

(6) The Victor (1860), Loah. 72; The Leo (1862), Lush. 444. 

(c) If it were a demise, the charterer would be liable for collision caused ' by 
negligence of the chartered ship : Fenton v. i>ii6/M S. 8. Co, (1838), 8 A. & E. 835. 

Id) The Leo (1862), Lash. 44 ; The Flora (1866), L. R. 1 A. & £. 45. 

(*) The Milan (1861), Lush. 388; Thorogood v. Bryan (1849), 8 C. B. 115, to 
the contrary, is now overruled by The Bemina (1887), 13 App. C. 1. 

m See He Jdntho (1887), 12 App. C. 503, and Articles 83, 84, ante. On 
the liability of a ship m rem for a collision, where the charter amounts to ft 
demise, see The Tasmania (1888), 13 P. D. 110 ; and Article 2. 
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SECTION VIII. 

Perfobmanob of Contract: Unloading. 

Aiiicle 123. — Unloading v/nder a Charter. 

At the port of discharge, the duty of providing and making 
proper use of sufficient means for the discharge of cargo lies 
in general upon the charterer (a). 
This duty must be fulfilled when :-^ 
(1.) The ship is at the place where the carrying voyage 
is to end (a). (Articles 34-37, 39.) 
Neither the master nor any agent of the shipowner is 
entitled to demand of the consignee before the ship's arrival, 
whether he will receive the goods consigned to him. A 
refusal to perform the contract made before the ship's arrival 
is not necessarily a breach of the contract, unless it is 
accepted as such by the shipowner, or is still unretracted at 
the time of the ship's arrival, in which case it is a continuous 
refusal amounting to a breach of the contract (J). 
(2.) When she is ready to discharge (a). 
(3.) Notice to the charterer of the above facts is not 
necessary, but when they are fulfilled the lay- 
days allowed for discharging begin. (Article 
124.) (c). 

(a) Per Ijord Selborne in Posllethwaiie v. Freelahd (1880X 5 App. C, at 
p. 608 ; per Lord Esher in Nelson v. Dahl (1879), 12 Ch. D., at p. 583. The ship- 
owner is not in the absence of a custom of the port bound to separate carf^oes 
which have been loaded in bulk, e.g., bones, horns, piths and hoofs mixed. British 
Shipowners' Co, v. Orimond (\S7 6), 3 Sc. Bess. Cases, 4th Ser., 968. 

(6) £ipley y. Madure (1849), 4 £x. 345, as modified and ez})Iained by Hochster 
V. De la Tour (1853), 2 E. & B. 678 ; Frost t. Knight (1872), L. R. 5 Ex. 322 ; 
which cases are discussed in Johnstone t. Milling (1886), 16 Q. B. D. 460. 

(c) As to the time when the ship's resiwnsibility ends, see Ctacevich t. 
Hutcheson (1887), 15 Sc. Scss. C, 4th Ser., 11 ; The Ja.deren (1892), P., pen 
Bai*nes, J., at p. 358, and Article 127, Note 2, post, p. 230. 
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Article 124. — Notice of Readiness to Discharge not required. 

In the absence of special contract or custom the ship- 
owner is not bound to give notice of his readiness to unload 
either to the charterer or to shippers or consignees under 
bills of lading {d). 

If, however, the shipowner's wrongful act or omission has 
prevented the charterer and consignee from learning by 
reasonable diligence of the ship's readiness to unload, they 
will to that extent be discharged (e). 

Case 1. — A ship carried goods under a bill of lading, ** to be taken out 
in fourteen days after arriyal, or to pay lOs. a day demurrage." The ship 
was ready to deliver on October 3, but the goods were Dot landed tiu 
October 29. The consignees pleaded:— ^1)- no notice of arrival: Held^ 
unnecessary (/) ; (2) that the ship was wrongly entered in the custom- 
house as Die Treue instead of 2^ Treue : Hdd, that an entry by the ship- 
owner so inaccurate as to mislead a person using reasonable diligence, would 
have relieved the consignee from liability for demurrage ; but that it was 
not proved here that reasonable diligence had been used, and that therefore 
the consignees were liable (^). 

Case 2. — Under a charter: "the ship to be addressed to charterers' 
agents free of commission," the ship, in breach of the charter, was addressed 
by the shipowners to other agents, who gave no notice to consignees, 
whereby the latter were sued for demurrage. It being proved thai the 
charterers agent would have given such notice : Held^ that the shipowner 
could not claim demurrage, the liability to which arose from his own breach 
of contract (A). 

Unloading according to custom of port of discharge^ see 
Articles 45 and 133. 

Demwrrage in tmloading, see Section IX. 



Article 125. — Duty of Master as to Delivery at Port of 

Discharge. 

In the absence of statutory provisions («), customs of the 
port of discharge (ft), or express stipulations in the charter 

(d) Harmon v. Matd (1815), 4 Camp. 161 ; Harmon v. Clarhe (1815), 4 Camp. 
159 ; Nelson v. Dafd (1879), per Brett, L. J., 12 Oh. D. 583. 

(tf) Moulder v. General Steam Navijation Co, (1862), 3 F. & F. 170 ; Bradley v. 
Goddard (1863), 3 F. & F. 638; Harmon v. Clarke, vide supra. 

(/) in Houlder v. General Steam Nauigatinn Co., vide supra, an attempt to 
prove a custom to gire notice to consignees failed. 

{g) Harmon t. Clarke, vide supra. 

(A) Bradley v. Goddard (1863), 3 F. & F. 638 : and see p. 101, note d, 

(0 Such as 25 & 26 Vict. c. 63, ss. 66-78: Article 127, and Appendix III. 

(^) Vide customs of the leading ports in the United Kingdom, in Appendix II. 
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or bill of lading, the master on the arrival of the ship at 
its destination must allow the consignee a reasonable time 
to receive the goods, and cannot discharge his liability by 
landing them immediately on the ship's arrival (Z). 

The holder of the bill of lading, who presents it at a 
reasonable time, is entitled, in the absence of custom to the 
contrary, to have the goods delivered to him direct from the 
ship, existing liens being satisfied (m). 

The shipowner or master is justified in delivering the 
goods to the first person who presents to him a bill of 
lading, making the goods deliverable to him, though that 
bill of lading is only one of a set, provided that he has no 
notice of any other claims to the goods, or knowledge of 
any other circumstances raising a reasonable suspicion that 
the claimant is not entitled to the goods (n). If he has 
any such notice or knowledge he must deliver at his peril 
to the rightful owner, or must interplead (o). He is not 
entitled to deliver to the consignee named in the bill of 
lading, without the production of the bill of lading, and 
does so at his risk if the consignee is not in fact entitled 
to the goods {p). 

Such delivery by the master will not affect the property 
in the goods, so as to confer any better right on the claimant 
than he originally had, as against persons claiming on other 
parts of the bill of lading (j). 

Semble, that a warehouseman, with whom the goods have 
been warehoused under statutory powers, is in the same 
position as the shipowner as to the delivery of the goods (r). 

(/) Bourne v. Gatliff (1844), 11 CI. & Fin. 45, at p. 70. This article will apply- 
to all ports where there are no statutory regulations or customs of the port ; for 
an English port without customs, see Fowler v. Knoop (1879), 4 Q. B. D. 299. 

(m) Erichsm v. Barkworth (1858), 3 H. & N. 601, at p. 616. 

(n) Qlyn, Mills ^ Co. v. East and West India Dock Co. (1882), 7 App. C. 591 ; 
The Tigress (1863), B. & L. 38. See also Caldwell v. Ball (1786), 1 T. R. 205. 

(o) Per Lord Blacktum, 7 App. C, at pp. 611, 614. The opinion in Fearon 
T. Bowers (1753), 1 H. Bl. 365, n., and any dicta approving it in The Tigress, 
vide supra, to the effect that the captain is not concerned to examine who has the 
better right on different bills of lading, are overruled by the principal case. 
*(p) The Stettin (1889), 14 P. D. 144. 

(q) Barber v. Meyerstein (1870), L. R. 4 H. L. 317. 

(r) See per Lords Selborne and Cairns, 7 App. C. p. 597 ; Lord 0*HagAn, p. 601 ; 
Lord Blackburn, pp. 609, 614; Lord Watson, p. 614; per oontrOy per Lord Fita- 
Gerald, p. 617 ; and per Brett, L. J., 6 Q. B. D. 486. 
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Com, — Goods were shipped and consigned to G. to be delivered in Z. 
nnder three bills of lading marked First, Second, Third, respectively. G. 
indorsed the bill of lading marked ^ First " to a bank as security for a 
loan. On the arrival of the goods at Z. they were landed into warehouses 
by the master, under a stop for freiglit due on them. G. produced to the 
warehouseman the bill marked " Second," unindorsed, and was entered in 
their books as the owner. G. then paid the freight, and gave a delivery 
order to P., to whom the warehouseman delivered bond fide and without 
knowledge of the bank*s claim. Held, that the warehouseman was not 
liable to the bank for wrongful delivery of the goods («). 



Article 126. — The Masters Power to land or carry on the 

Ooods at Common Law. 

While the master is not, as a general rule, bound to 
unload unless on production of the bill of lading, he is not 
bound to keep goods on board his ship if no bill of lading 
is produced. 

If the consignee or holder of the bill of lading does not 
claim delivery within a reasonable time, the master may 
land and warehouse the cargo in a statutable (t) warehouse 
at the expense of its owners, still preserving his lien on it, 
and it is his duty to do so rather than render the charterers, 
other than the defaulting consignees, liable for demurrage (u). 

Semhle, that if there are no statutable warehouses, delivery 
into which preserves his lien, he can still retain it by hiring 
a warehouse for the purpose (v). 

If, in unloading by the master, owing to the delay or 
absence of the consignee, diflSculties arise, from the inaccu- 
rate description of goods in the bill of lading, the consignee 
must bear the resulting loss (w). 

If the master is forbidden to land the goods by the port 
authorities, or cannot obtain warehouse accommodation, he 
may and must deal with them in the manner both most 

(«) Glyn, MUls 4r Co. v. East and West India Dock Co. (1882), 7 App. C. 591. 

(<) Le.f a warehouse, on the goods in which the lien of the shipowner is pre- 
served bj some statute, such as 25 & 26 Vict. c. 63, s. 68. (See Appendix III.) 

(«) Howard v. Shepherd (1850), 9 C. B., at p. 321 ; Erichsen v. Barkworth^ 
(1858), 3 H. & N. 601. This power is also given by express provision in most 
bills of lading. See Article 127, Note 1. 

(v) Mors le Blanch v. Wilson (1873), L. R. 8 C. P. 227. 

(tr) Shirujell v. Shaplock (1815), 2 Chit. 397. 

Q 2 
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reasonable to preserve his lien, and most convenient in his 
judgment for their owner, at their owner s expense (a). 



Article 127. — Statutory Provisions as to Unloading, 

By statute {y\ a shipowner is at liberty to land any goods 
imported in his ship from foreign parts into the United 
Kingdom, whenever {z) their owner fails to make entry of 
them at the custom house, or having made entry fails to 
take delivery of them within a certain time (a), whether 
such failure was caused by the fault of the goods-owner or 
not, provided it was not caused by the fault of the ship- 
owner (6). 

This statutory power may be excluded or varied by express 
agreement (c), or by the custom of the port (d). 
I. Time at which such landing may take place. 
(1.) If a time is named in the charter or bill of lading, 
at any time after the expiration of such time {e\ 
and before the consignee is ready and offers to take 
delivery of the goods (/). 
(2.) If no time is so named, then at any time after the 
expiration of seventy-two hours, Sundays and 
holidays excepted, from the report of the ship at 
the custom house by the master {g), 

(ar) Cargo ex Argoa (1872), L. R. 5 P. C. 134 ; Ifors U Blanch v. WiUon (1873), 
L. R. 8 C. P. 227 ; Edvoards t. Southgate (1862), 10 W. B. 528. See Artide 138. 

(y) 25 & 26 Vict. c. 63, ss. 66-78 ; see Appendix III. 

(jr) The Act only applies to the case of a consignee failing to be ready to take 
delivery when the shipowner is ready to land his goods: per Brett, M.R., 
Marzetti v. Smith (1884), 49 L. T., at p. 583. 

(a) Where the cargo is appoi-tionable, if the consignee applies in time to take 
delivery of part, the shipowner is not entitled to land such part unless the 
consignee's failure to take the first part has prejudiced the shipowner in the 
delivery of the remainder : Wilson v. London Steam Co, (1865), L. R. 1 C. P. 61. 

(6) 77ie Energie (1875), I*. R. 6 P. C, at p. 316. 

(c) See note 1, poti. 

(d) Such custom may either apply to the whole port, as in Mctrxetti v. Smith 
(1884), 49 L. T. 580; or to a particular trade, as in Aste v. Stumore (1884), 
1 C. & £. 319, where a custom of the London grain trade to discharge on the 
quay, if the merchant did not demand the grain within twenty-four hours of 
ship's arrival, was proved : Alexiadi v. Robinson (1861), 2 F. & F. 679, at p. 683, 
where a custom in the London fruit trade of immediate discharge was proved. 

(e) 25 & 26 Vict. c. 63, § 66, s. 1, and see Appendix III. 
If) § 66, s. 5. 

07) § 66, s. 2. 
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11. Phuie where goods are to he landed. 

(1.) If possible and convenient, at the wharf or warehouse 
named in the charter or bill of lading (A). 

(2.) If no such place is named, at a legal customary 
wharf or warehouse for such goods {%). 

Where goods are landed for assortment and their owner 
or consignee at the time of landing has made entry, and is 
ready to take delivery for another wharf or warehouse, the 
goods shall, if demanded, be delivered to their owner within 
twenty-four hours after assortment, the expenses of landing 
and assortment to be borne by the shipowner (Jc), 

Where, before the goods are landed, their owner or con- 
signee has entered them as "overside goods," and has offered 
and been ready to take delivery of them (/), but the ship- 
owner has failed to make delivery of them, or to then inform 
the offerer when delivery would be made (m), the shipowner 
shall before landing the goods give twenty-four hours' notice 
in writing to the owner of the goods (n) of his intention to 
deliver, and if he lands before that time shall do so at his 
own risk and expense (o). 

Where the consignee disputes the propriety of landing at 
his expense, his proper course is to pay under protest any 
charges incurred, and thus to prevent his being damaged 



(A) § 66, 8. s. 

(0 § 66, s. 4. 

Ift) § Q% s. 6. 

(/) The goods-owner or his agent must be ready at the time of the offer: 
Berresford v. Montgomerie (1864;, 17 C. B., N.S. 379. As to " overside goods," 
or goods to be delivered over the ship's side to a lighter, see Appendix II., 
Customs of discharging in London. 

(m) It is not necessary that the agent of the consignee should formally demand 
correct information : Berresford v. JHontgomerie, vide supra ; but sembU, that, if the 
vhipowner is then bona fide ignorant of the position of the goods in the ship, this 
does not constitute a <* failure to inform " : Oliver v. Colven (1879), 27 W. B. 822. 

(n) The lighterman is the agent of the goods-owner to receive notice : The Clan 
Maodonald (1883), 8 P. D. 178, at p. 185. 

(o) § 66, s. 7. Sub- sections 6 and 7 have been discussed in T/ie Clan Macdonald 
(1883), 8 P. D. 178, where it was held that section 6 applies to ** overside 
goods " which must be landed for assortment, section 7 to overside goods which 
need not be landed for assorting. It is submitted that Sir J. Uannen is in error 
(p. 184) in making the goods-owner's failure to talce delivery at the time when 
it becomes necessary to land the goods for assorting, a condition precedent to the 
shipowner's right to land the goods at his own expense under § 6 ; it would seem 
rather to relieve the shipowner of the necessity of paying such expense. On this, 
see Mathew, J., in Marzetti v. Smith (1884), 49 L. T., at p. 583. 
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by detention of the goods. He can then sue to recover the 
payment {p). 

Note 1. — The operation of these clauses of the Merchant 
Shipping Act in favour of the consignee is sometimes excluded 
by a clause in the bill of lading, c. g, : — " Simnltaneously with 
the ship being ready to unload the goods or any part thereof, 
the consignee of the goods is hereby bound to be ready to 
receive the same from the ship's side, either on the wharf or 
quny at which the ship may be for discharge, or into lighters, 
provided with a sufficient number of men to receive and stow 
the said goods therein, and in default thereof the master or 
agent of the said ship is hereby authorized to enter the said 
goods at the custom house, and land, warehouse, or place them 
in lighters, at the risk and expense of the con.'^ignoe of the said 
goods after they leave the deck of the said ship; and the 
owners of the ship are to have a lien on the said goods until the 
payment of all costs and charges so incurred " (5). 

Almost all modern bills of lading have some such clause as 
one of the following :— 

" The shipowners shall be entitled to land these goods on the 
quays of the dock where the steamer discharges immediately on 
her arrival, and upon the goods being so landed the shipowner's 
responsibility shall cease. This clause is to form part of this 
bill of lading, and any words at variance with it are hereby 
cancelled : " known as the " London Clause " — or : — 

"The master is to deliver the goods with all reasonable 
despatch, and the consignees are to be ready to receive them 
within forty-eight " (or twenty-four) " hours after the ship com- 
mences to unload, otherwise the master or agent may discharge 
and store them at the expense and risk of the owners of the 
goods : " — or : — 

" If the consignees shaU not have craft alongside for receiving 
the goods herein specified, within twenty-four hours after the 
arrival of the vessel, they may, at shipper's or coubignee's risk 
and expense, be landed and stored or put into hulk or craft, or 
carried forward to the steamer's furthest port of call, and landed 
and stored on her return : " — or : — 

" The goods are to be discharged from the ship as soon as 
public intimation is given that she is ready to unload." 

Note 2. — When the ship's liability is to cease is usually 
expressly provided in the bill of lading, e.g. : — ** Ship's respon- 
sibility ceases immediately the goods are discharged from the 



(p) Alexvidi V. Robinson (1861), 2 F.'& F. 679. Cf. Thorsen v. McDowall 
(1892), 19 Sc. Seas. C. 743. 

(q) See, for instances of the operation of such a clause, Atcxiadi v. Hofmison 
(1861), 2 F. & F. 679 ; Wilson v. London, 4'C,, Steam Co. (1865), L. R. 1 C. P. 61 j 
Oliver v. Colven (1879), 27 W. R. 822. 
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ship's deck " ; or " the goods, &g. ... as soon as they are dis- 
charged over the ship's side shall he at the risk of the shipper or 
consignee " ; or ** goods at risk of consignee from ship's tackles : " 
— or as in the London Clause on the last page, or : — 

'' In all cases the liability of the shipowners is to cease as 
soon as the goods are free of the tackles of the ship : " — or : — 

'* The master or agents shall appoint boatmen to take delivery 
from steamer's tackle, where the ship's responsibility shall cease, 
and land the cargo at consignee's risk and expense : '*— or : — 

"The ship's responsibility ceasing when delivering into 
lighter when the goods are over the ship's side level with the 
rail." In the absence of any such express provision, the ques- 
tion must be decided by the custom of the port of discharge ; 
and, if no such custom can be proved, the general rule appears 
to be " that goods are delivered when they are so completely in 
the custody of the consignee that he may do as he pleases with 
them," in other words when they pass from agents of the ship- 
owner to agents of the consignee (r). 

Note 3. — There is usually a clause in bills of lading requiring 
claims for damaged (s) goods to be made within a certain time, 
as before removal, or within seven days after the goods are 
landed, or within one month of steamer's arrival ; or '* claims to 
be preferred only at Liverpool and to be settled direct with the 
company according to English law, to the exclusion of proceed- 
ings in the Courts of any other country ; " or " packages are not 
to be opened by the consignees before the company is discharged 
and freight paid, provided the said packages are offered in good 
external condition." 

Note 4. — For the practice in discharging general ships in 
London, Liverpool, Glasgow, Bristol, and Hull, see Appendix II. 



(r) See British Shipowners' Co. v. Orinumd (1876), 3 Sc. Seas. C, 4th Ser., at 
p. 972. Cf. The Jaederen (1892), P., per Barnes, J., at p. 358, as to cases where 
the whole discharge is done by dock company as agents for shipowner and 
charterer. 

(s) This includes both apparent and latent damage: Moore y, jGTams (1870 
1 App. C. 318. 
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SECTION IX. 

Demubbage. 

Article 128. — Natwre of Demv/nrage. 

Demubbaqe, in its strict meaning, is a sum agreed by the 
charterer to be paid as liquidated damages for delay beyond 
a stipulated or reasonable time for loading or unloading^ 
When the time is not agreed, or where the sum is only to 
be paid for a fixed number of days, and a further delay 
takes place, the shipowner's remedy is to recover unliqui- 
dated " damages for detention ** The phrase " demurrage " 
is sometimes loosely used to cover both these meanings (a). 
Stipulations for demurrage may be either — 
(1.) Exhaustive : as *^ ten days for loading and demurrage 
at £20 per diem afterwards," which covers all 
delay. 
(2.) Partial : as " ten days to load, ten days on demur- 
rage at £20 per diem/' when all delay after twenty 
days will give rise to damages for detention ; or 
" demurrage at £20 per diem '* (6), when demurrage 
will begin at a time unascertained, except that it 
must allow a reasonable time for loading. 



(a) For a discussion of the resulting difficulties, see Article 54:-'The Cesser 
clause. 

(6) Cf, Harris v. Jacd)s (1885), 15 Q. B. D. 247, in which Brett, L.J., laid 
down that " such a payment was in the nature of demurrage : the clause as to 
demurrage in a charter being elastic enough in the ordinary construction of a 
charter to comprise such a damage as this," and cited as authority for it his own 
judgment in SangiUnetti v. Pacific Co, (1877), 2 Q. B. D. 238, at p. 252, for 
criticisms on which see the Note to Article 54, p. 125. The Scotch Courts 
take a stricter view of "demurrage:" cf, Gardiner v. Macfarlane (1889), 16 
Sc. Sess. C, 4th Ser., p. 658 ; and cf. the English Courts in Clink v. Jiadford 
(1891), 1 Q. B. 625, and Balfour v. Williamson (1892), 1 Q. B. 507. For the 
effect of a stipulation to load ^*on conditions of colliery guarantee," sec Hestituiion 
Co. V. Firie (1889), 61 L T., N.S. 330; affirmed in C.A. 6 Times L. R. 50. 
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(3.) Ahient : as ** ten days to load/' or ** load according to 
the custom of the port," or simply ** load," where 
all delay will be met by '^ damages for detention.'* 



Artide 129, — Demwrage^ when payable. 

Demurrage becomes payable when the lay-days allowed 
for loading or unloading have expired. Such lay-days begin 
when the ship arrives at the place agreed upon in the 
charter for loading or unloading (o), and is there ready to 
load, and they run continuously {d\ in the absence of express 
agreement (e), or custom of the port (/) to the contrary, 
from that date. 

Damages for detention become payable for any delay 
after a reasonable time for loading or unloading has expired, 
or after the lay-days or days on demurrage have expired, if 
no express proyision is made for further demurrage {g). 



Article 130. — Demurrage^ how calculated. 

Stipulations as to demurrage and lay-days must be strictly 
limited to those ports to which they are applied in the 
charter; a reasonable time for loading or unloading will be 
allowed at other ports on the voyage, to which such stipu- 
lations are not applied (h). 

When the stipulations in a charter as to loading and 
unloading differ materially it will not be allowable to lump 
together the days for loading and discharging, an intention 
to separate them being inferred {h), 

(c) Vide Articles 36, 39, ante. Tharsia Co, v. Moi-el (1891), 2 Q. B. 647. 
A ship prevented from loading by quarantine is not ** ready to load ": White v. 
Winc/Mfter (1886), 13 Sc. Sess. C, 4th Ser., 524. 

(<0 M'Intosh r. Sinclair (1877), 11 Ir. R. C. L. 456 j Nielsen v. Wait (1886), 
16 Q. B. D. 67. 

{e) E.g.y ** Sundays and holidays excepted." 

(/) Nielsen v. Wait, vide supra, where a custom of the port of Gloucester not 
to reckon in the lay-days the time occupied in moving the ship from one place of 
discharge to another, was held good. In Dickinson v. Martini (^1874), 1 Sc. Sess. C, 
4th Ser., 1185, time spent in lightening, outside the port, in order to proceed to a 
port of discharge, was included in the lay-days. See Article 37, ante, 

{g) Where tbeie is in the charter a liquidated sum fixed fur demurrage, that 
sum will also be prima facia the measure for damages for detention. 

(A) See Marshall v. Boickow, Vawjhan 4r Co. (1881), 6 Q. B. D. 231 ; Niemann 
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In the absence of a custom of the port (t ), or of words 
showing another intention (i), the terms " days," or " lay- 
days," or "hours" (Z), in a stipulation as to demurrage, 
mean " running days," or consecutive days of twenty-four 
hours, or consecutive hours, commencing at any hour of the 
day (m), and include Sundays and holidays (n). 

In the absence of express stipulation {m) a part of a day 
or hour counts as a whole day or hour (o). 

Case 1. — A ship chartered " to load and discharge as &»t as the ship 
can work, but a minimuni of seven days to be allowed merchants, and ten 
days on demurrage over and above the said laying days." Hdd^ that, 
from the context, "days** meant *' working" not ** running days." 

The ship came into dock on Tuesday evening at 5 p.m., reached her 
berth on Wednesday, a't 8 a.m., and continued unloading till 8 p.m. She 
began again at 4 a.m. on Thursday, and finished at 8 a.m. Held^ she was 
liable for two days* demurrage (the lay-days having been exhausted at the 
port of loading) (o), 

V. Moss (1860), 29 L. J. Q. B. 206 ; Avon S.S, Co. y, Leask (1890), 18 Sc. Seas. C. 
280. For other cases where special stipulations as to demurrage were construeti, 
see Marshall v. De La Torre (1795), 1 Esp. 367 ; Stevenson v. Fork (1790), 
2 Chitt. 570 ; Sireetmg v. Darthez (1854), 14 C. B. 538. 

(i) As in Cochran v. Retberg (1800), 3 Esp. 121, where a custom of the port of 
London to consider "days"* as '* working days" only, excluding Sundays and 
holidays, was proved and admitted. For a custom of the port negativing ^ con- 
secutiveness," see Nielsen v. Wait (1885), 16 Q. B. D. 67. The "running day," 
or day of twenty-four hours during which the ship is running, is opposed to the 
" working day." It has been discussed by the Scotch Courts whether a working 
day means only a " lawful day," that is to say running days, Sundays and lawful 
holidays excepted ; or whether it means " days on which work can be done by 
the charterer or his servants." in the case of Holman v. Peruvian Nitrate Co. 
(1878), 5 Sc. Sess. C, 4th Ser., p. 657, it was held by the majority of the Court 
in regard to the port of Iquique in Peru, that " surf days," or days on which the 
surf prevented access to the ship's loading, and on which by a custom of the port 
no work was done, were ** working days " as against the charterer. (They are 
clearly excluded by the phrase "weather-working days" used in some charters.) 
It was also held that the feast of San Jos6, kept as a national holiday in Peru, 
was not a working day against the charterer. The number of hours in a working 
day during which the shipowner must load must be settled by the custom of the 
port or express agreement. 

(k) Commerci'il S. S. Co. v. Boulton (1875), L. R. 10 Q. B. 346; Harper v. 
McCarthy (1806), 2 B. & P. N. R. 258. 

(/) It is now usual, especially in the case of steamers, to stipulate for demur- 
rage at so much per hour. Where " despatch money " was to be paid at 10s. per 
hour on any time saved in loading or discharging, and four days were saved, it 
was held that they were to be taken as of twenty-four, and not of twelve, hours 
each, the "despatch money" being payable on the time saved, or running hours, 
and not on the working hours: iMing v. ffolloway (1878), 3 Q. B. D. 437. 

(m) Allan V. Johnstone (1892), 19 Sc. Sess. C. 364, where it was contended 
that lay-days necessarily commence at midnight. 

(n) Brown v Johnson (1H42), 10 M. & W. 3.) I ; Nieiwmn v. Moss (I860), 
29 L. J. Q. B. 206. 

(o) Coimncrcial R S. Co. v. Boultonj vUk supra j Jloujh v. Athya (1879), 
6 Sc. Sess. C, 4th Ser., 961. 
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Case 2. — A ship was chartered '* to be loaded in X. in fourteen days, 
and to be discharged, weather pemiittlDg, at not less than twenty-five 
tons per working day, holidays excepted." Held, that the days for 
loading must be taken as ''running days," the days for unloading as 
working days {p). 

Case 3. — A cliarter provided : — ** Cargo to be loaded and discharged as 
fast as steamer can receive and deliver during working hours. If longer 
detained £12 per diem demurrage." HM^ that saving of time at the port 
of discharge could not be set off against delay at port of loading (^). 



Article 131. — Charterer's Undertaking : — To Load or Unload 

in a fixed Time, 

If by the terms of the charter the charterer has agreed to 
load or unload within a fixed period of time (r), that is an 
absolute and unconditional engagement, for the non-per- 
formance of which he is answerable, whatever be the nature of 
the impediments which prevent him from performing it (s), 
unless sifch impediments are covered by exceptions in the 
charter (<), or arise from the fault of the shipowner or those 
for whom he is responsible (w). 

Thus, after the ship is ready to load or to unload at the 
agreed place (a?), the charterer will not, in the absence of 



(p) Niemann v. J/ow (1860), 29 L. J. Q. B. 206. 

(7) Avon S. 3. Co. v. Leask (1890), 18 Sc. Seas. C. 280 ; following MarshaWi 
Case (1880), 6 Q. B. D. 231. 

(r) The effect is the same, if the days can he calcnlated, as where the rate of 
discharge per day is fixed; but in Dd>eH v. Watts (1891), 7 T. L. R. 622, a 
clause *' Cargo to be loaded as fast as vessel can receiye in ordinary working 
hours, and to be received as customary as fast as steamer can deliver in ordinary 
working hours — not less than one hundred standards a day loading or dis- 
chargiog," was held by the C. A. not a clause obliging the charterer to receive 
one hundred standards a day, and so fixing the number of lay-days, but a clause 
for the benefit of charterers only. 

(s) Per Lord Selborne in Fostlethioaite v. Freeland (1880), 5 App. C. p. 699, 
at p. 608. 

(0 For a recent illustration of this, see Granite S, 8. Co. v. Ireland (1891), 
19 Sc Sess. C. 124, where the excepted peril occurred, but did not prevent the 
discharge of the ship, only the removal of its cargo from the quay when dis- 
charged. But see The Alne Holme (1893), P. 173. 

(m) Btidjett V. Binnitigton (1891), 1 Q. B. 36; Benson v. Blunt (1841), 1 Q. B. 
870 ; Hansen v. Donaldson (1874), 1 Sc. Sess. C, 4th Ser., 1066, where discharge 
was impeded by the insufficiency of the shipowner's crew. Where loading or 
discharge is a joint operation, it follows from Budijett v. Binnington that the 
inability of the shipowner to do his part will only excuse the charterer, when it 
is only that which prevents the charterer from doing his share of the work. 

Cc^ See Articles 36, 39, ante, and Tharsis Co. v. Morel 0801), 2 Q. B. 647. 
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express exceptions, be released from his contract by delay 
resulting from the crowded state of the docks (y), bad 
weather (z\ or ice preventing loading (a), insufficient supply 
of cargo (i)y lawful (o) orders of the authorities at a foreign 
port {d\ or strikes of persons for whom the shipowner is not 
responsible, even though the shipovmer is preyented by the 
same cause from performing his share of the work {dd). 

The provisions of the charter as to fixed days must be 
limited to the ports to which they expressly refer {e)y and a 
reasonable time will be allowed for loading or unloading at 
ports not expressly provided for (/). 

Ccue 1.— A ship was chartered to unload in the London Docks, forty 
days being allowed as lay-days ; owing to the crowded state of the docks, 
the vessel was detained fortv-one days over the lay-days. Held^ that the 
charterer was liable for the delay {g). • 

Com 2. — A ship was chartered to load at London, with thirty running 
days; owing to frost the loadin;^ of the ship was prevented. HM^ the 
charterer was liable for the delay (A). 

Case 3. — A ship was chartered to load at X., with sixty running days ; 
while there, owiug to an infectious disease on shore, couimunication 
between ship an<i shore was forbidden by the local government. BM, the 
charterer was liable for the delay (»). 

Com 4. — A ship was chartered to load barley at a Russian port, with 
thirty running days for loading and unloading ; the Russian government 



0/) RandaU v. Lynch (1810), 2 Camp. 352 ; Brown v. Johnatm (1843), 10 M. & W. 
331 ; Tapsoott v. Balfour (1872), L. K. 8 C. P. 46 ; on which case, see note, ante^ 
p. 92. 

(«) Thiis V. Byers (1876), 1 Q. B. D. 244. 

(a) Barrett v. Dxdton (1815), 4 Camp. 333. 

(6) See Article 42. 

(c) Illegal orders of the authorities will not protect the charterer, who has his 
remedy against them : Bessey v. JSvans (1815), 4 Camp. 131 ; Ooslittg v. Higgins 
(1808), 1 Camp. 450 ; The Newport (1858), Swabey, 3;j5. Compare the principle 
involved in Ecana v. Bulloch (1877), 38 L. T. 34 ; Bonneberg y. Falkland Islands 
(1864), 17 C. B., N.S. 1 ; Sully v. Varanty (1864), 3 H. & C. 270 ; and Article 4, 
on Illegality. 

(d) Barker v. Hodgson (1814), 2 M. & S. 267 ; Blight v. Page (1801), 8 B. & P. 
2^5, note, cited also at 4 Camp. 334, by Gibbs, C.J., who was counsel in it. Where 
a ship otherwise ready to load is prevented from loading by quarantine, the lay- 
days stipulated in the charter will not begin to run till the quarantine has ex- 
pired : WhiU v. Winchester (1886), 13 Sc. Sess. C, 4tb Ser. 524. 

(dd) See ante («), p. 235. But cf. The Alne Holme (1893), P. 173. 

(0 Marshall v. De La Torre (1795), 1 Esp. 367 ; Stexxnsun v. Yurk (1790), 
2 Chitty, 570. 

(/) Siceeting v. Darthez (1854), 14 C. B. 538. See also Fowler v. Knoop (1878), 
4 Q. B. D. 299. 

(g) Jiandall v. Lynch (1810), 2 Camp. 352. 

(/i) Barrett v. Dutton (1815), 4 Camp. 333. 

(0 Barker v, Hodgson (1814), 2 M. & S. 271. 
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forbade the export of barley (k). Held, the charterer was liable for fHilure to 
furnlBb a cargo (l). 

Com 5. — A charter to discharge at Bristol allowed a fixed number of 
days for discharpug. The custom at Bristol was that dischar^^e was the 
joint act of the charterer and shipowner. Discharge was prevented by a 
strike of labourers, which prevented boih shii)Owner and charterer from 
performing their part of the discharge. HM, that^ as the charterer was not 
prevented from dischargintj; by the fault of ihe shipowner or persons fur 
whom the shipowner was responsible, he was not excused for delay beyond 
the fixed lay-oays (7n). 



Article 132. — To Load or Unload in reasonable Time. 

If no fixed time for loading (or unloading) is stipulated 
in the charter the law implies an agreement on the part of 
the charterer to load or discharge the cargo within a reason- 
able time (w), and, so far as there is a joint duty in loading 
or unloading, that the merchant and shipowner should each 
use reasonable diligence in performing his part (o). 

" A reasonable time " means reasonable under the circum- 
stances then existing, other than self-imposed inabilities of 
either shipowner or charterer, and should be estimated with 
reference to the means and facilities then ayailable at the 
port, and the course of business at the port (p). Thus where 
a strike at the port of loading or discharge prevents a dili- 
gent consignee from doing his part of the work with reason- 
able exertions on his part, he will not be liable for the 
consequent delay (p). 

"Forthwith "= without unreasonable delay {q). 

Case 1. — G. were consignees of cargo under a bill of lading specifying no 
time for delivery ; during the delivery a strike occurred ; the shipowners 
were ready to do their part of the work ; but G. though using all diligence 

(*) Compare with this ffiils v. Sughrue (1846), 15 M. & W. 253, where the 
shipowner who had contracted to procure and carry a cargo of guano was held 
liable for not loading such a cargo, though there was no guano to load. This case 
seems quite inconsistent with Clifford v. Watts (1870), L. R. 6 C. P. 577. 

(0 Blight V. Pcye? (1801), 3 B. & P. 295, note ; see Article 4 : on Illegality. 

(m) Budgett v. Binnington (1891), 1 Q. B. 35. 

(n) BicA y. Rodooanachi, vide sub : per Lord Selbome in Postlethwaite y. Freeland 
(1880), 5 App. C. 608. 

(o) Ford V. Cotesmr^ (1870), L. R. 4 Q. B., at p. 137 ; 5 Q. B. 544 ; Cun- 
ningham ▼. Dunn (1878), 3 C. P. D. 443 (C.A.). Cf. Clacetich v. Ifutcheson 
(1887), 15 Sc. Sess. C, 4th Ser., 11. 

(/>) Hick 7. Bodooanachi (1891), 2 Q. B. 626 ; (1893), A. C. 22, sub nomine 
Hick V. Raymond : per Lord Selbome in Postlethwaite y. Freeland, vide suproj 
at p. 609. 

(7) Hudson V. Hill (1874), 43 L. J. C. P. 273. 
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could not do thcira. Ileld^ that they were only bound to dischar^ze in a 
reasonable time having regard to the existing circumstances ; and, having 
used all diligence themselves, were not liable for the delay caused by the 
strike (r). 

Ccue 2. — A ship was chartered to discharge in London, the charter 
containing no provisions as to the time of unloading. Owini to the 
crowded state of the docks, the ship, though discharg^ in her turn, was 
delayed forty days beyond the usual time for discharge of such ships 
when the docks are not overcrowded. HeUdy that the charterer was 
not liable, both parties having used reasonable diligence to get the ship 
discharged («). 

Case 3. — A ship was chartered to load a cargo at Valencia, \^'ithout any 
stipulation as to time of loading. The law of Spain forbids vessels with 
military stores on board to load at Spanish ports. The charterer and ship- 
owner were aware at the time of making the charter that the vessel 
intended to carry military stores. The ship arrived at V. with military 
stores on board and was refused permission to load. Ileldy that neither 
party was liable to an action, as each, having used reasonable diligence to 
avoid the danger, was prevented by the act of a superior power (t). 



Article 133. — To Load or Unload with Oastomary Despatch 

or in Gustomary Manner. 

If an obligation to load or unload, indefinite as to time, 
is qualified or partly defined by express or implied reference 
to the custom or practice of a particular port, every impedi- 
ment arising from or out of that custom or practice which 
the charterer or shipowner could not have overcome by the 
use of any reasonable diligence {u) ought to be taken into 
consideration {x), 

(r) Hick V. Raymond (1893), A. C. 22. 

(s) Burmesfer v. Hodgson (1810), 2 Camp. 488. So explained in Fordr. Cotes' 
worihf Sith. The case is also discussed in Hick v. Rodocanachi (1891), 2 Q. B. 626, 
at pp. 635, 642. Cf. (1893), A. C. p. 22. 

(0 Cunningham v. Dunn (1878), 3 C. P. D. 443 (C.A.), following Ford v, 
Cotesworth (1870), L. R. 6 Q. B. 544. These two cases are reconcilable with 
such cases as Barker r. Hodgson (1814), 2 M. & S. 271, and Blight v. Page (1801), 
3 B. & P. 295, note, cited in the last Article by the presence in the latter class 
of cases of a definite time for loading or unloading : see per Martin, B., in 
Ford V. Cotesworth, vide supra. See also Sjoerds y. Lusconthe (1812), 16 Eaat, 201. 
The parties may have expressly provided for such cases by the charter, as in 
Adamson v. Newcastle Insurance Association (1879), 4 Q. B. D. 462, where there 
was a claase *'in case of war, blockade, or prohibition of export, preventing load- 
ing, this charter to be cancelled," and it was held that the occurrence of these 
events cancelled the charter, without any express election by either party. 

(u) Carali v. Xenos (1862), 2 F. & F. 740, the shipowner had contracted to 
forward goods by foreign steamer, but missed the last steamer of the season ; he 
had discharged according to the custom of the port, but could by diligence have 
expedited the discharge of these goods so as to catch the steamer. Hcld^ that 
he was liable for the delay, apparently on the ground that he bad not used what 
was due diligence under the circumstances. 

(or) Lord Selborne ia PostLihwaite v. Freeland (1880), 5 App. C. 608 ; Hick v. 
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Rodooomachi (1891), 2 Q. B. 626 ; (1893), A. C. 22 ; Castlegate S.S, Co, v. Dempaey 
(1892), 1 Q. B. 854; Good v. Isaacs (1892), 2 Q. B. 555: see also Wi^Uw v. 
Harrison (1885), 13 Sc. Sess. C, 4th Ser. 92. Where the charter is "to 
deliver as fast as the custom of the port would allow," and the bill of lading 
is silent, and there is no custom of the port: heldy that the implied con- 
tract in the bill of lading to djliver within a reasonable time prevails : Fowler 
V. Knoop (1878), 4 Q. B. D. 299. As to damages for not loading *^ in regular 
turn," see Janes v. Adamson (1876), 1 Ex. D. 60; Taylor y. Clay (1846), 9 Q. B. 
713. 

The cases of Ashcroft v. Croxo Colliery Co. (1874), L. R. 9 Q. B. 540, and 
Wright v. Nexo Zealand Shipping Co. (1879), 4 Ex. D. 165, are not at first 
sight reconcilable with this proposition. In Ashcroft's Case the vessel was to be 
loaded with *' the usual despatch of the port," and the regulations of the port 
prevented the charterer, who had other vessels to load, from loading the ship so 
quickly as another merchant could have done. The vessel was loaded with the 
usual despatch of such a vessel at that time with such a charterer ; but not with 
the usual despatch at that time of such a vessel with an ordinary charterer, or 
with the usual despatch of a vessel in the ordinary state of the port. The Court 
held that the vessel was not loaded with the usual despatch, and Lord Blackburn 
(5 App C, at p. 622) says : *' this is probably right." If so the distinction must 
be that the cause of the delay was the charterer's own act, a '* self-imposed 
inability," which constitutes absence of reasonable diligence. Thus, though the 
then state of the port is material in deciding what is " the usual despatch," the 
then state of the charterer's engagements is not. The same remark applies to 
the authority of Wright v. New Zealand Shipping Co. (1879), 4 Ex. D. 165. lu 
that case there was no express stipulation as to the time of unloading ; the port 
was crowded and always was at that time of year, and nearly half the ships in 
the port belonged to the charterers (C); there was an insufficient supply of 
lighters ; only two firms had them, and C. only employed one. The ship was 
detained seventy-two, instead of thirty-five days. In the Court of Appeal, 
Bramwell, Cotton, and Thesiger, L.JJ., though holding that C. was not bound to 
provide appliances not ordinarily used at the port, decided that an insutlicient 
supply of lighters owing partly to C's own engagements was no defence. In 
Postletkwaite v. Freelandy Cotton, L.J., held to his original opinion, but Brett and 
Thesiger, L.JJ., held that C. was not liable. Thesiger, L.J., distinguished his 
previous decision on three grounds: (1) in that case there was no express 
provision as to the custom of the port ; (2) the charterer's inability rested partly 
on the number of his own vessels ; (3) that the number of vessels, being ex- 
ceptional, could not be considered. This last reason appears very unsatisfactory 
in view of Bwmester v. Hodjson (1810), 2 Camp. 489, and Hodgers v. Forrester 
(1810), 2 Camp. 483. When the case came before the House of Lords in 
Postlethwaite v. Freeland (1880), 5 App. C. 599, Lord Sel borne distinguished 
Wright v. Nexo Zealand Shipping Co. on two grounds: (1) there was no express 
reference to the custom of the port ; (2) there was no evidence that reasonable 
diligence would not have enabled the charterer to provide sufficient lighters. 
Lord Blackburn expressly disapproved of the case, but curiously enough 
approved Aslicroft v. Crow Colliery Co. (1874), L. R. 9 Q. B. 540, which also 
turned on a ** self-imposed inability" of the charterer, owing to the number 
of vessels he had contracted to load, this bcidg one of the grounds on which 
Cotton, L.J., had based his judgment in Wright v. New Zealand Co. The 
dicta of some of the Lords Justices that "reasonable time" refers to ordinary 
circumstances, cannot now be supported, but must, after the decision in hick v. 
Rodocanachi (1891), 2 Q. B. 626, affirmed as Hick v. Raymond (1893), A. C. 22, 
be read, "a time reasonable in the then circumstances, so far as they are not 
caused by self-imposed liabilities, or negligence on the part of the charterer, such 
as engagements to discharge more vessels than he can discharge in a reasonable 
time." In Hick v. Rayiwmd, v. s., at p. 32, Lord Herschell expressly supported 
Wright's Case on the ground that the circumstances causing delay there were not^ 
as in the case under appeal, beyond the control of the charterers. Wright r. 
New Zealand Co. was followed by the Divisional Court, in Tilktt v. Cwm Avon 
(1886), 2 Times L. R. 675, where the consignees of goods under a bill of lading 
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The clansee : — ^•^ To he discharged mth all despatch " either " as 
stomary " (y) or " according to the custom of the port : " (z') " To 
he discharged as fast as steamer can deliver ** (a\ to whion '* as 



customary " (y) or " according to the custom of the port : " («^ " To 

\ to whion *• 
customary ^^ (h) is Bometimee added, all mean tae same thing ; 



viz. : that the ship is to be discharged as quickly as is consistent 
with the manner in which every vessel going to the port is dis- 
charged, and the existing circumstances at the time when the 
vessel actually comes to the port, so far as these cireumstances 
are not caused by the charterer or consignee (c). 

Thus, where the consignee has been prepared to deliver in 
the customary manner into warehouses controlled by the harbour 
authorities, but is prevented because the warehouses without 
default of his were full (h) ; or to deliver into trucks on the quay, 
a rule of the port not allowing cargo to be deposited on the 
quay, but is prevented because the railway company without 
default of his did not supply trucks (d) ; he is not liable for the 
subsequent delay. 

So, where all the work of loading or discharging is done by a 
dock company as agents of shipowner and charterer or con- 
signee, and the work is delayed, without fault of the charterer 
or consignee, by a strike of the dock company's men (y), or the 
crowded state of the dock quays (a), the charterer or consignee 
is not liable for the delay. 

" Custom " or " customary," does not mean •* custom " in the 
strict legal sense, but a settled and established practice of the 
port (e). 

" As customary " means " in the customary manner," emd only 
indirectly refers to the time of discharge (/). 

Case 1. — A ship was clartereil to unload at London *'in the usual and 
customary time." The ship was discharged in her turn, with due diligence, 
but, owing to the crowded state of the docks, was detained forty-nine days- 



with no stipalation as to unloading were owners of three oat of the fire berths 
at the port of discharge, but had ships already discharging there, whereby the 
ship was detained seven days before she could begin to discharge. It was heldy 
that the consignees were liable for the delay as unreasonable. The relation of 
Ashcroft V. Crow Colliery Co., vuU supra, to Tapacoti t. Balfour (1872), L. R. 
8 C. P. 46, has been discussed : ante, note to Article 39, p. 92. 

(y) Castlegute S,S. Co. v. Dempsey (1892), 1 Q. B. 854. 

\z) PostlethiMite v. Freeland (1880), 6 App. C. 608. 

(a) Tlie Jaederen (1892), p. 351. 

(6) Good V. Isaacs (1892), 2 Q. B. 555. 

(c) Per Lord Esher in Castlegate S, 8. Co. v. Dempsey, v. s., at p. 859. 

(d) Wyllie v. Harrison (1885), 13 Sc. Sess. C. 92. It would be otherwise if 
there was no such rule of the port, or the ship could have discharged at another 
quay, in which case the delay would fall on the consignee : Kruuae v. Drynan 
(1891), 18 Sc. Sess. C. 1110 ; cf. Granite &S. Co. r. Ireland (1891), 19 Sc Seas. C. 
124, a case of fixed days. 

(e) Per Lord Blackburn, approving Lord Coleridge in PosUethvaite v. Freeland 
(1880), 5 App. C, at p. 616 : see Article 8, ante. 

(/) Dvnlt>p V. Balfour (1892), 1 Q. B., at p. 520 ; Castlegate S. S. Co. v. Dempsey^ 
ibid., at pp. 861, 862. 
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longer than the usual time of discharge when the docks were not crowded. 
Held, that the charterer was not liable (g), 

Ccue 2. — A ship was chartered to deliver rails at Z., " the careen to be 
discharged with all despatch according to the custom of the port." The 
custom was to discharge such cargo by a warp and lighters, which were 
under the absolute control of a company, who discharged vessels in their 
order of arrival. Owing to the number of vessels, and the insufficiency of 
lighters, the vessel did not begin to discharge for thirty-one days. Lighters 
could not have been procured from elsewhere in su Sclent time to lessen 
the delay. Hddf that the charterer (C.) was only bound to use the means 
of despatch habitually used at the port, and having used these with all the 
diligence in his power, was not liable for demurrage (A). 

C<ue 3. — A ship was chartered to unload ^* in the usual and customary 
manner ;** during her unUiadingthe authorities^ stopped her discharge, and 
ordered her to l&ive her discharging berth. Eeldf that the charterers were 
not liable for such delay, for, as both parties were to concur in the act of 
unloading, the implied contract was that each would use reasonable 
diligence in performing his part ; and the intervention of superior autho- 
rity, which could not have been avoided by any diligence, excused both 
parties (t). 

Ccuie 4. — A vessel was chartered *' to be discharged with all despatch as 
customary." By the custom of the port, all the work of discharge was 
done by a Dock Company. By a strike of the Company's labourers and 
without fault of the consignee, the discharge was delayed four days. Hddf 
that the consignee was not liable (A;). 

Case 5. — A vessel was chartered to discharge at Hamburg, " at usual 
fruit berth, as fast as steamer can deliver as customarv." She reached a 
usual fruit berth on March 8, but owing to the crowded state of the ware- 
houses, into which the fruit must by the custom of the port be delivenMi by 
cranes, the warehouses and cranes bein? under control of the harbour 
authorities, her discharge did not begin till March 11. Held, as the delay 
arose without fault of the consi^ee and in the tnistv mary manner of dis- 
charge, he was not liable (l\ 



Article 134. — Who are liable for Demwrrage on a Charter. 

Where there is a charter containing express stipulations 

as to demurrage, there will be liable on it, for demurrage : — 

(1.) The charterer and his agents (wi), unless (A.) they 

(g) Rodgers v. Forrester (1810), 2 Camp. 483; cf. The Jaederen (1892), 
p. 351, where the clause was ''as fast as ship can deliver," and she could not get 
io a quay. 

(A) Postletliwaite v. Freeland (1880), 5 App. C. 599. 

(0 Ford V. Cotesworth (1870), L. R. 5 Q. B. 549. The remarks of Baron 
Martin show that this decision must be limited to cases where no fixed time for 
loading has been stipulated for : see note (t), supra, p. 238 ; see also Sjoerds v. 
Lnscombe (1812), 16 East, 201. 

{k) C'lstlcgate S, S, Co. v. Dempset/ (1892), 1 Q. B. 854. 

(0 Good V. Isaacs (1892), 2 Q. *B. 555 ; cf. Wyllic v. Harrison (1885), 13 
Sc. Sess. C. 92. 

(m) See the cases on charterparty freight, Article 144. 

B 
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have been freed by the cesser clause (n) ; or (B.) they have 
been freed by a new contract on the bill of lading (o). 

(2.) The parties to the bill of lading, if the charterparty 
stipulations as to demurrage are expressly incorporated in 
the bill of lading (p) ; or persons taking goods without 
protest under such a bill of lading {q). 

Case 1. — ^A ship was chartered with the usual stipulations for freight, 
demurrage, and a cesser clause. The charterers shipped the cargo them- 
selves, aud accepted bills of ladin*;, making the goods deliverable to them- 
selves at port of discharge, " they paying freight and all other conditions as 
per charter." In an action by shipowners against charterers as consignees 
imder the bill of lading, for demurrage at the port of discharge, Held^ 
that they were liable, as the bill of la£ng only incorporated those clauftes 
of the charter which were consistent with its character as a bill of lading, 
and therefore, though it incorporated the provisions as to demurrage, did 
not incorporate the cesser clause (o). 

Case 2. — C. chartered a ship from A., to pay a named freight, sixteeu 
lay-days and demurrage at £2 per day. C. sljip(>ed a cargo consigned to 
G. in London, under a bill of lading, '' paying freight as per charter," with 
a memorandum in the margin, '* there are eight working days for unlonding 
in London.** G-. was sued by A. for demurrage. Held, that as the bill of 
lading did not clearly show that the conditions as to demurrage in the 
charter were incorporated in the bill of lading, G. was not liable (r). 

Case 3. — Under a bill of lading of goods deliverable to G., ** he laying 
for said goods as per charter, witn primage and average accustomed,** G. 
was held not liable for demurrage at the port of loading, due under the 
charter (s). 

Case 4. — G. chartered a ship from A., " fifty running days to be allowed 
fur loading, and ten days on demurrage over and above the said laying 
days at £8 per day/' the owner to have a lien for demurrage ; there was a 
ce;»8er clause. G. shipped goods under a bill of lading, " to be delivered as 
per charter to G., he paying freight and all other conditions or demurrage 
as per charter.** The ship was detained at her \x)Ti of loading, ten days on 
demurrage, and eighteen days besides. A. claimed a lien against G. for 
demurrage and damages for detention. Held, that G. was liable for the 
demurrage, but not for the damages for detention, which were not clearly 
included in the bill of lading (t). 



(n) See Article 54 ; cf. Hick v. Rodoccmachi (1891), 2 Q. B. 626. 

(o) Gullischen v. Stewart (1884), 13 Q. B. D. 317. 

(p) They were held to be incorporated in Porieus v. Watney (1878), 3 Q. B. D. 
535 ; Wegener v. Smith (1854), 16 C. B. 285 ; Gray v. Carr (1871), L. R. 6 Q. B. 
522 ; not to be incorporated in Chappei v. Comfort (1861), 10 C.-B., N.S. 802 ; 
Smith T. Sieceking (1855), 4 E. & B. 945. See as to words incorporating th« 
charter: &^a%no v. Campbell (1890), 25 Q. B. 501. 

{q) S, S. County of Lancaster v. Sharpe (1889), 24 Q. 3. D. 158. 

(r) Chappei v. Comfort (1861), 10 C. B., N.S. 802. 

(s) SmUh T. Sievekkg (1855), 4 E. & B. 945. 

(0 Gray v. Carr (1871), L. R. 6 Q. B. 522. 
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Article 135. — Who « liable for demwrrage on a BiU of 

Lading. 

Where there is an express stipulation as to demurrage 
contained in a bill of lading, demurrage due under it will 
be payable by : — 

(1.) The shipper or consignor («) ; 

(2.) By every person presenting such bill of lading and 
demanding delivery under it (»), if the jury find from such 
demand an agreement in fact to pay it (y). 

(3.) Under the Bills of Lading Act («), by every con- 
signee named in the bill of lading to whom the property 
has passed by such consignment, or indorsee to whom the 
property has passed, either by indorsement or by indorse- 
ment followed by delivery. 

There is contained in every bill of lading an implied 
contract by the consignor, to unload the goods in a reason- 
able time (a) ; on this contract the consignee named in the 
bill of lading and an indorsee to whom the property has 
passed by the indorsement will be, and the person taking 
delivery under such bill of lading may be, liable (ft). On 
this implied contract the shipowner and not the master is 
entitled to sue (c). 

(u) Cawthron v. Trickett (1864), 15 C. B., N.a 754. 

(x) Per Cave, J., in Allen v. CuUart (1883), 11 Q. B. D. 782, at p. 785 ; Palmer 
V. Zuriji (1877), 37 L.T.790; Dobbiny, Thomttm (1806), 6 Eip. 16; Jeasony, Soily 
(1811), 4 TauDt. 52 ; Siindt ▼. Hoberts (1848), 5 D. & L. 460 ; VoiMg v. Moeller 
(1855), 5 E. & B. 755 ; Wegener r. Smith (1854), 15 C. B. 285 ; on which cases 
se« per Lord Selborne, 10 App. C. p. 89. That such delivery is good consideration 
for a promise to pay demurrage, see Scotaon v. Pegg (1861), 6 H. & N. 295 ; 
lienson v. Hippius (1828), 4 Bing. 455. 

(v) Sanders v. Vameller (1843), 4 Q. B. 260. Bat not where the person pre- 
senting the bill at the same time repudiates any liability for demurrage under 
it or a charter incorporated in it. S, 8. County of Lancaster v. Sharps (1889), 
24 Q. B. D. 158. 

(z) 18 & 19 Vict, c 111 (Appendix III.); see also Allen v. Coltartf vide suproj 
and Artide 75. 

(a) Fowler v. Knoop (1878), 4 Q. B. D. 299 ; The Clan Maodonald (1883^ 
8 P. D. 178; Tillett v. Ctrm Avon (1886), 2 Times L. R. 675. 18 k 19 Vict. 
c. 111. The effect is to render the earlier cases, such as Ecans v. Forster (1830), 
1 B. & Ad. 118, of doubtful authority. 

(6) Fowier v. Knoop (1878), 4 Q. B. D. 299. 

(c) Brotmcker v. Scott (1811), 4 Taunt, i ; Evans v. Foster (1830), 1 B. & Ad. 
118 ; Cawthron v. Trichett (1864), 15 C. B., N.S. 754, where the mjister, who was 
a part owner and managing owner, was held entitled to sue the consignor on the 
implied contract. 

U 2 
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Case 1. — GkxHis were shipped under a bill of lading, with a memorandum, 
*' ship is to be cleared in sixteen days, and £8 per day demdrrage to b^ paid 
after that time." Heldt that the consignee taking delivery of goods under 
such a bill of lading v^ as liable to pay the demurrage {d). 

Case 2. — A bill of lading, containing clauses as to demurrage, was 
pledged to I. for advances. I. took delivei^ of goods under the bill of 
lading. Eeldy that I. was not liable under the fii&s of Lading Act to pay 
demurrage, merely by reason of the pledge of the bill of lading, but tnat 
he became liable by taking delivery pf the goods under it (e). 

Case 3. — G. chartered a ship from A., *' to be discharged as fast as the 
custom of the port would allow," and took bills of lading for the cargo, 
which did not refer to demurrage. There was no custom of the port of 
discbarge. G., the consignee, had sold the beneficial interest in the goods 
to P., and gave a delivery order in his favour. Edd^ that G., as consignee, 
was liable on the implied contract in the bill of lading under the Bills of 
Lading Act (/). 

id) Jesson v. Solly (1811), 4 Taunt. 52. 
(0 Allen V. Coitart (1883), 11 Q. B. D. 782. 
CO Fowler v. Knoop (1878), 4 Q. B. D. 299. 
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SECTION X. 

Fbeiqht. 

Article 136. — Freight ; what U is. 

" Freight/' in the ordinary mercantile sense, is the reward 
payable to the carrier for the carriage and s^val of the 
goods ready to be delivered to the merchant (a). The true 
test of the right to freight is the question whether the 
service in respect of which the freight was contracted to be 
paid has been substantially performed (6), or if not whether 
its performance has been prevented by the act of the cargo- 
owner (c). 

Under a simple contract to pay freight (b) no freight is 
payable if the goods are lost (d) on the voyage (e), or for 
any other reason, except the fault of the merchant alone {/), 
are not delivered at the port of destination. 



(a) The definition of the Judicial Committee in Kirchner ▼. Venus (1859)^ 
12 Moore, P. C. 361, at p. 390, is, *' Freight is the reward payable to the carrier 
for the safe carriage and delivery of goods." But Dakin y, Oxley (1864), 
15 C. B., N.S. 646 (see p. 665} shows that safe carriage in the sense of delivery 
of goods in good condition is not necessary, and cases like Cargo ex Argoa (1873), 
L. K. 5 P. C. 134, and Cargo ex Galam (1863), B. & L. 167, show that actual 
delivery of goods is not essential, readiness to deliver sufficing. 

(6) Fer Willes, J., Dakin v. Oxley (1864), 15 C. B., N.S. 646, at p. 664 ; 
Kirchner v. Venus (1859), 12 Moore, P. C. 361, at p. 390, and Section XL, on 
Lien, posL 

(c) Cargo ex ArgoSy vide supra ; Cargo ex GalcoTi, xnde supra ; and Article 139. 

(c{) A guarantee of a gross freight of £900 will be payable if the freight is less 
than £900, though the vessel is lost on the voyage, as the breach occurs at the 
port of loading: Carr v. Wallachian Co, (1867), L. R. 2 0. P. 468. 

(e) As to whether a charter includes one voyage or two, so that freight is 
payable for a part of the chartered services, though the ship is lost in performing 
the other part; see MackreU v. Simond (1776), 2 Chit. 666. The clause <*ship 
lost or not lost " is now very usual. This clause only refers to losses through 
perils excepted: Q. Indian Jtailtoay Co. v. TumbuU (1885), 53 L. T. 325. Some- 
times the clause " freight to be considered earned, ship lost or not lost, at any 
stage of the entire transit," is found in through bills of lading ; see Article 22. 

(/) See Article 139. 
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From the signing and delivery of bills of lading (^), 
while the goods are in course of carriage without unreason- 
able delay, and until they are delivered to the merchant, 
the master of the ship has a lien on them for the freight 
due for such carriage, and cannot be compelled to part with 
them till such freight is paid and the bills of lading de- 
livered up (A). 

These incidents to freight exist by rule of law, and do not 
need a bill of lading or other written contract between the 
parties to support them, though they may be excluded by 
such a written contract (A). 

The term " freight " will be presumed to have its ordinary 
mercantile meaning (t), unless evidence is found in the 
charter or bill of lading, which negatives this, or raises an 
ambiguity, when oral evidence may be given as to the in- 
tention of the parties (J). 

Case 1. — Groods were shipped under a bill of lading with the words, 
*' Freight payable in Lontlon." Evidence was teDdered that by the custom 
of the steam shipping trade this meant ** freight payable iu advance in 
London.*' Held inudmissHle, the word '* freight " being well understood, 
and there being no w ords here to qualify it (Jc), 

Case 2. — Evidence tendered to show that the term " freight " in a charter, 



(g) Tindal v. Taylor (1854), 4 £. & B. 219, at p. 227; Thompscm t. Trail 
(1826), 2 Car. & P. 334. And see Article 150, on Liens, post. 

(Ji) Dakin v. Oxley (1864), 15 C. B., N.S. 646, at p. 664 ; Kirchner v. Venus 
(1859), 11 Moore, P. C. 361, at p. 390. 

(0 KrcUl V. Burnett (1877), 25 W. R. 305 ; Lewis t. MarshaU (1844), 7 M. & G. 
729; Blakey v. Dixon. (1800), 2 B. & P. 321. This will allow the introduction 
of usages of the particular trade, or practices of merchants creating rights 
between the parties to a contract in respect of some matter which is not in terms 
provided for by the contract; see per Willes, J., in Meyer v. Dresser (1864), 
16 C. B., N.S. 646, at p. 662, and Article 8, ante. So Broicn v. Byrne (1854), 
3 E. & B. 703 ; where a custom at Liverpool as to discount from freight was held 
binding: See also Russian Steam Navigation Co. v. De SUva (1863), 13 C. B., N.S. 
610 ; The Nottoay (1865), 3 Moore P. C, K.S. 245. In Ateyer v. Dresser (1864), 
16 C. B., N.S. 646, evidence of a particular method of payment of freight, 
tendered as a " general custom of merchants," was rejected as a mere mode of 
carrying on business ; and in Kirchner v. Venus^ vide supra, evidence of custom as 
to fi^ight was held inkdmissible on the ground that one of the parties, being 
ignorant of it, tould not have intended, or be presumed to have intended to b« 
bound by it : sed qussre ; and see note, ante, p. 21. In Sttart v. Bigland (C. A. 
Jan. 24, 1886), "to pay out of freight collected," was held to mean out of gross, 
not net, freight. 

0) Lidgett v. Perrin (1861), 11 C. B., N.S. 362 ; Andrew v. Moorhoase (1814), 
5 Taunt. 435 ; and see Article 8. 

(A) Krall V. Burnett, tide supi^. See also Mashiter v. Buller (1807), 1 Camp. 
84, criticised by Brett, J., 1 App. C. 218. 
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which also referred to ^ passage money," included the passage money of 
steerage passengers. lidd^ inadmixsible (0* 

Cise 3. — GK)ods were shipped und^r a bill of lading, which was not pro- 
duced at the trial ; but the shipping card contained the words *' freight 
payable here.** There was also Umdered oral evidence of conversations as 
to this clause. Held^ ambiguous as to the time of payment, the Oral 
evidence admissible, and the nature of the actual contract a question for 
the jury (w). 

Note 1. — " Wiili Primage and Averaye accustomed,** — Primage 
was originally a small payment made by the merchant to the 
master for care and attention bestowed on his goods, for which 
the master coidd sue (o). By the master's agreement with the 
shipowner, primage may and nsually dues belong to the ship- 
owner; and in thatca«e the master cannot contract in the bill 
of lading that it should be paid to him (p). Primage at the 
present time is a percentage on the freight paid to the ship- 
owner by the merchant ; part of it is sometimes allowed to the 
merchant's shipping agent by the shipowner as his remunera^ 
tion, being in effect a sort of commLssion. It is very rare to 
find a master receiving primage at the present day. 

Average accustomed, ur petty average, refers to certain small 
charges and expenses which used to be borne partly by ship and 
partly by cargo ; the charge is now obsolete. 

Note 2. — Freight is usually payable under a voyage charter, 
in accordance with the express provisions of the charter, thus : 
a certain proportion of the freight, or a certain lump sum on 
sailing ; remainder on delivery, either by cash or by specified 
bills. If the charter is a round charter, or there are loading and 
discharging expenses in the course of the voyage, such disburse- 
ments are usually by the charter to be advanced against the 
freight by the charterers or their agents. 

The following time charter clause speaks for itself: — . 

*' The charterers bhall pay for the use and hire of the said 
vessel at the rate of per gross register ton per calendar 

month, and at and after the same rate for any part of a month ; 
time to continue until the delivery to the owners, unless lost, at 
London. Should the vessel be lost without being heard of, hii e 
shall cease to be due fifteen days after the date on which she 
left her last port." 

Where the charterers propose to put the ship up as a general 
ship, and the captain may sign bills of lading at a lower rate of 
freight than the charter, the shipowners usually protect them- 
selves thus : '* any difference between charter and bill of lading 



(0 Letoia v. Marshall (1844), 7 M. & G. 729. 

(m) Lidgett v. Ptfrrm(l861), 11 C. B., N.S. 362, distinguishable from Krall v. 
Burnett by the special facts. 

(o) Charleton v. Cotcsworth (1825), R. & M. 175; Best v. Saunders (1828), 
M. k M. 208. Sec Ilowitt v. Paul (1878), 5 Sc. Sess. C, 4th Ser. 321. 

( J?) Caughey v. Gord(m (1878), 3 C. P. D. 419. 
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to be Bettled at port of loading before sailing ; if in vessers 
favour to be paid in cash, at current rate of exchange less in- 
surance ; if in charterer's favour, by captain's draft, payable 
three da} s after ship*s arrival at port of discharge." 

Note 3. — Stipulations as to the payment of freight in the bill 
of lading vary very much. It is very common to find the 
freight made due and payable *•*• on shipment of the goods," or 
" in exchange for bills of lading," or " on or before the departure 
of the vessel." A very usual clause is *' Freight for tne said 
goods with primage to become due on shipment, and to be paid 
m London in cash without deduction, ship lost or not lost." 
Where the freight is to be paid on delivery it is sometimes 
secured thus : '' Freight and primage for the said goods to be 
paid at destination, but if the consignee for any reason, perils 
of the sea excepted, refuses to pay the same, shippers hereby 
undertake to pay amount here on demand," or '* to be deliveied 
after safe arrival at Z. to G., freight for the said goods as per 
margin being paid first in London." The clause ^*- ship lost or 
not lost," fiJmost always appears. A proviso is sometimes 
inserted for the payment of double freight on goods inoorrectly 
described. 



Article 137. — Advance Freight. 

Where money is to be paid by the shipper to the ship- 
owner before the delivery of the goods, such payment will 
be treated as an advance of freight, or as a loan, according 
to the intention of the parties as expressed in the docu- 
ments (9). A stipulation that it shall be paid ^'subject to 
insurance," or " less insurance/* will indicate that the pay- 
ment is in advance of freight (r). 

If it is an advance of freight, it must be paid, though the 
goods are before payment lost by excepted perils, and it will 
not be recoverable from the shipowner if the goods are after 
payment so lost («). It will be recoverable if the goods are 

(7) Allison V. Bristol Marine Insurance Co. (1876X 1 A pp. C. 209, at pp. 217, 
233, in which all the cases are discussed by Brett, J., and Kirchner y. Venus 
(1859), 12 Moore, P. C. 361, is explained. 

(r) Allison V. Bristol Co. (1876), 1 App. C. at p. 229; fficks v. Shield (1857X 
7 E. & B. 663; Jackson y. Isaacs (1858), 3 H. & N. 405, in which the charterer 
was to deduct cost of insurance from advance freight; Frayes v. Worms (1865), 
19 C. B., N.S. 159, in which it was held that general average on advance freight 
was to be paid by the charterer. 

(s) Anonymmis Cose (1684), 2 Shower, 283; De Silvole v. Kendall (1815), 
4 M. & S 37 ; Byrne v. ^'o/uY/tv (1871), L. K. 6 Ex. 20, 319 ; Saunders v. Ifrew 
(1832), 3 B. & Ad. 445. For thv explanation of thi^ rule, which is iieculiar to 
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not lost by excepted perils {t)y or if the shipowner has not 
fulfilled the condition precedent, of the starting within a 
reasonable time of a seaworthy ship on the agreed voyage {u). 

If advance freight be not paid at the time specified, there 
will not be a lien for it on the goods carried, without express 
stipulation {x). 

Payments for ship's use by the person liable to pay 
freight, before such freight is due, without authority from 
the contract of affreightment, will be treated rather as loans 
than as prepayment of freight (y). 

If the payment in advance is regarded as a loan by the 
shipper to the shipowner, whether on security of the freight 
or not {z)y it is repayable, if freight to that amount be not 
due from the shipper, whether the ship be lost or not, and 
it cannot be insured by either party (a). 

Case 1. — Goods were sliipped under a charter ** to be delivered on being 
paid freight £5 per ton delivered . . . Gash for ship's disburBementb to b^ 
advanced to the extent of £300, free of iuterest, but subject to insur- 
ance . . . The freight to be paid on unloading and right delivery of cargo 
as follows, in cash, Icbs two months' interest at 5 per cent., and if required 
£300 to be paid in cash on arrival at port of loiiding, less two months' 
interest." D., agent for the charterer, C, advanced £300 ; the ship was 
lost on the voyage, and G. claimed £300 from A., the shipowner, as a loan. 
Held, that the charterer, and the provision for insurance, showed conclu- 
sively that the advance was lor frei*;ht and not for loan, and as such could 
not be recovered, though the ship was lost (6). 

English law, and probably arose from the long voyages of the East India trade, 
see Brett, J., at 1 App. C. 223. 

(0 G. Indian Penmsular B. Co. v. TumbuU (1885), 53 L. T. 325. BodocanacM 
v. Milbum (1886), 18 Q. B. D. 67 ; Dufourcet v. Jiishop (1886), 18 Q. B. D. 373, 
in which the advance freight was in elfect recovered as pai-t of the damages for 
non-delivery of the goods. 

(tt) Ex parte Nyholm, in re Child (1873), 29 L. T. 634. Of. Smilh v. Pyman 
(1891), 1 Q. B. 742, on the wording *< one-third freight, if required, to be 
advanced." 

(ar) How v. ETtrchner (1857), 11 Moore, P. C. 21 ; Eirchner v. Venus (1869), 
12 Moore, P. 0. 361 ; Tamvaco v. Simpson (1866), 19 C. B., N.S. 453, see the 
judgment of Willes, J. ; Ex parte Nyhoim, in re Child (1873), 29 L. T. 634, and 
see Articles 150, 155, 157, post. 

(y) Tanner v. Fhiilips (1872), 42 L J. Ch. 125 ; ITte Salacia (1862), 32 L. J. 
Adm. 43, and see Article 147, s. vii. 

(«) It may not involve a set-off against the freight. 

(a) Watson v. Sha/nktand (1873), L. R. 2 H. L. Sc. 304 ; Manfield v. MaUland 
(1821), 4 B. & Aid. 582 ; Allison v. Bristol Marine Insurance Co. (1876), 1 App. C. 
229 253 

(6) Hicks V. Shield (1857), 7 K. & B. 633. See also Allison v. Bristol Insur- 
ance Co.i vide suirra ; and for a curious case of advance freight, sec The Thyatira 
(1883), 8 P. D. 155. 
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Case 2.— A ship was chartered, '< freight to be paid thus : £1200 to be 
advanced the master by freiehtei^s agents at X., and to be deducted with 
li per cent, commission on Uie amount advanced, and cost of iusurancey 
from freight on settlement thereof, and the remainder on right delivery of 
the cargo at port of discharge, in cash ... the master to sign bills of 
lading at any current rate of freight required without prejudice to the 
charter, but not under chartered rates unless the difference be paid in 
cash." The shippers paid the £1200, and required the master to sign bills 
of lading under chartered rates, putting off ihe payment in cash of the 
difference, £700, by excuses. The ship was lost on the voyage. Edd^ the 
£1200 could not be recovered back from the shipowners, and the shipowners 
could recover the £700, the intention being that it should be advance of 
freight, payable whether the ship was lost or not (c). 

Case 3.---Goods were shipped under a charter, *' Four-fifths of freight 
calculated on quantity shipped to be advanced and (>aid in cash in one 
month from the vessel's sailing from iier last port in Great Britain, 
steamer lost or not lost." The excepted perils did not include the master's 
negb'gence. She sailed July 12, and was lost through the negligence of 
her master on July 19, the loss being known on July 21 ; on July 26 the 
freighter paid four-fifths of freight to the charterer. Beld, that the 
freighter could recover such payment, as '* lost or not lost " only referred 
to losses by excepted perils, and not to a loss by master's negligence (d). 

Case 4. — Goods were shipped under a charter, ** freight to be paid, half 
in cash on unloading and right delivery of cargo, and the remainder by 
bill in London at four months' date. The captain to be supplied with cash 
for ship's use." Under the last clause, the mabter drew a bill for £219 on 
the freighters, which was accepted and y>aid. The ship was lost on the 
voyage. Held, that the sum of £219 was a loan, re|«}able by the shii)- 
owner whatever the result of the voyage, and consequently not insurable 
by the charterer (e). 

Case 5. — Goods were shipped under a charter, " Sufficient cash for ship's 
disbursements to be advanced, if required, to the captain by charterers (C.) 
on account of freight at current rate of exchange subject to insurance 
only." The whole freight was £735. C. advanced at X. £160, being 
allowed £5 for insurance. 0. did not insure the £160. The ship was lust 
by perils not excepted, and C. claimed to recover £8.000, the price for 
which the goods were sold ** to arrive," less £575 balance of freight. 'J he 
shipowners claimed to deduct £735, the whole freight. EM, they were 
not entitled to do so (/), as G.'s damage was the amoimt he would have to 
receive, less the amount he would have to pay, on arrival of the goods. 

Case 6. — Under a charter, with a clause " One-third freight, if required, 
to be advanced, less 3 per cent, for interest and insurance," the ship sailed 
and was wrecked on her voyage. After the wreck, the shipowner " required " 
)>aymeut for the first time ot one-third freight. Eeld^ that the charterer 
was under no liability to pay advance- freight till requirement by the 
shipowner, and that this requirement could not be made when the voyage 
could not be performed (g), 

(c) Byrne v. Schiller (1871), L. R. 6 Ex. 20, 319. That the shipowners would 
have no lien for such a difference without an express agreement, is shown by 
G.trdner v. Trechmann (1884), 15 Q. B. D. 154. 

(d) G, Indicm Fen, H. Co. v. TwnJlnUl (1885), 53 L. T. 325. 
(4 Manfield v. Maitland (1^21), 4 B. & Aid. 582. 

If) Eodocanachi v. Milbum (1886), 18 Q. B. D. 67. See Dufourcet v. Bishop 
(1886), 18 Q. B. D. 373. 

(g) SmUh v. Pyman (1891), 1 Q. B. 742; but see OrienUU S. 8. Co, v. lyier 
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Article 138.— Boc* FreigU. 

When tho ship is either ready to deliver cargo at the port 
of destination, or is prevented by excepted perils from reach- 
ing such port (A), but the merchant does not take delivery 
or forward instructions within a reasonable time, the master, 
if he does not tranship in the interests of the shipowner {i)^ 
has the power and duty to deal with the cargo in the owner's 
interest at the owner's expense. He may land and warehouse 
it, or, if this is impracticable, may carry it in his ship, or 
forward it in another ship to such place as may be most 
convenient for its owner, and can charge the owner with 
remuneration for and expenses of such carriage under the 
name of " hack freight " (/). 

Case, — Oil was shipped from X. to Havre, under a bill of lading, " Goods 
to be taken out within twenty-four hours after arrival." On reaching 
Havre the landing of oil was forbidden ; attempts to land it at other ports 
near failed. The ship returned to H., transhipped tho oil into lighters in 
the harbour, unloaded the rest of the cargo, reshipped the oil and brought 
it back to L. The shipper made no request for the delivery of the goods 
at Havre. Heldf that the shi))0wner was entitled to the freight and 
expenses of the return journey to X., as well as the original freight from 
X. to H. (j). 

Dead Freight, 
See Article 161, post. 



Article 139.— Shiporm&r' 8 Bight to Full Freight. 

The shipowner is entitled to the full freight in the charter 
or bill of lading : — 

1. When he delivers the goods at the port of destina- 

(1893), 9 T. L. R. 591, where on the clause "one-third of the freight to be paid 
on signing bill of lading," it was held recoverable, where shippers had delayed 
presenting bill of lading till after ship had sunk, and then refused to present it, 
or pay advance freight. 

(h) Semble, that the shipowner can here also recover similar expenses and back 
freight incurred in interests of cnrgo-owner ; vide Notara v. Henderson (1870), 
L. R. 5 Q. B. 346, and Articles 101, 103. Where the voyage is prevented by iU 
illegality, back freight may be recoverable where such illegality was not known 
to the shipowner, but not where it was : tiealop v. Jones (1787), 2 Chit. 550. 

(0 Article 103. 

0) Cargo ex Argos (1873), L. R. 5 P. C. 134, settling Lord Mansfield's doubt 
in Christy v. Bow (1808), 1 Taunt. 300, at p. 314. See Article 126. 
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tion (i), or is ready to deliver them, but the consignee does 
not take delivery within a reasonable time (Z). 

2. Where a lump sum as freight has been stipulated for, 
and he has delivered, or is ready to deliver, some part of 
such goods (m). 

3. Where, the necessity of transhipment having arisen, he 
has transhipped, and so caused the goods to be delivered, 
even though at a less freight than that originally contracted 
for (n). 

4. Where he has been prevented from delivering the goods 
solely by the default of the freighter, as in refusing to accept 
delivery at the port of destination (o), or in requiring delivery 
of the goods at an intermediate port (p), or in refusing to 
name a safe port to which the ship can proceed, and enter (;)• 

Caw 1. — F. shipped cement under a bill of lading : — " Freight to be paid 
within three dnys after the arrival of ship before the delivery of any por« 
tion of the goods specified in this bill of lading." The vessel arrived, but 
on the day of arrival a fire accidentally arose which necessitated the 
scuttling uf the ship, and the cement was so acted upon by water as to 
cease to exist as cement. Eeldy that the master must be resAy to deliver 
before freight was payable, and therefore no freight was due (r). 

Com 2. — F. shipped petroleum on A.'8 ship to be delivertd at Havre, to 
be taken by F. within twenty-four hours of ship's arrival at Havre. At 
H. the port authorities ret used to aUow the petroleum to be landed or the 
ship to come to the ordiuary place of discharge in tbe port. The ship was 
allowed to anchor in the outer port, and F. could have taken delivery of 
the petroleum there into lighters. F. made no application of any sort fur 
the goods to the ship. HM^ that A. had done all that was required on 
his part, and was entitled to full freight («). 

Case 3. — F. shipped goods from X. to Z. on the French ship S, During 
the voyage, from sea damage, the vessel put iuto Y. French law requires 
a '^certidcate of innavigability " before the voyage could be abandoned. 



(It) Delivery need not be to the consignee, if it. is in a manner approved by 
him : see Fenvoick v. Boyd (1846), 15 M. & W. 632. 

(0 Duthie V. HUUm (1868), L. R. 4 C. P. 138, at p. 143; Cargo ex Argos 
(1872), L. R. 5 P. G. 134; and per Lord Mansfield, in Luke v. Lyde (1759), 
2 Burr. 883. 

(m) Vtde Article 140. 

(a) SMpton V. Thornton (1838), 1 P. & D. 216 ; Matthews v. G<lths (1860), 
30 L. J. Q. B. 55, is not inconsistent with this, but turns on specific facts ; and 
see Article 103. 

(p) Cargo ex Argos^ vide supra. 

(/?) The Bahia (1864), B. & L. 292 ; Cargo ex Galam (1863), B. & L. 167; 
The SubUnnsten (1866), L. R. 1 A. & E. 293; Luke v. Lyde (1759), 2 Burr., 
at p. 888. 

{q) The 2Vt«/o»w (1872), L. R. 4 P. C. 171. 

(/•) Duthie V. HUtoii (1868), L. R. 4 C. P. 138. 

(5) Cargo ex A^yos (1873), L. R. 5 P. C. 134. 



LUMP FREIGHT. 26B 

Before the legal process of obtaining this certificate was completed, F. 
arrested the ship, and obtained the ctrgo without the master's consent. 
HM, that as the reasonable time allowed the master in which to tranship 
or repair had not expired, F. had no right to seize the cargo, and was liable 
for the whole freight (t). 

Case 4. — 0. chartered A.'s ship to carry a cargo from X. to Z. Unknown 
to A there was a Respondentia bond on the cargo. On the Yoynge to Z. 
the ship was stranded at Y., and while there the cargo was seized by the 
bondholder and sold, 0. not interfering. Edd^ that as A. was prevented 
from carrying to Z. by the act of C, he was entitled to full freight to 
Z. (u). 

Case 5. —A German vessel was chartered to proceed to Y. for orders, and 
thence to a safe port as ordered in Great Britain, or on the continent 
between Havre and Hamburg. On reaching Y. the ship was ordered to 
Dunkirk, then safe, but before the ship's arrival there, owing to war 
between France and Germany the vessel could not safely enter, and 
accordingly proceeded to Dover. 1'he charterers required her to proceed 
to Dimkirk, and refused to name any other port, or to pay freight at Dover. 
Ileldf that as the chatterers had failed Uy name a port safe on arrival, the 
ship was discharged from the necessity of completing her voyage, and the 
shipowner was entitled to full freight at Dover (x). 



Article 140. — Lump Freight 

Lump freight is a gross sum stipulated to be paid for the 
use of the entire ship ; it will, therefore, be payable if the 
shipowner be lesAj to perform his contract, though no goods 
are shipped, or though part of the goods shipped are not 
delivered. If any goods are shipped, some must be delivered 
to entitle the shipowner to lump freight (y). 

(0 The Bahia (1864), B. & L. 292. If the goods owner tenders full freight at 
an intermediate port, the master is bound to deliver; The Patria (1863), L. R. 
3 A. & E. 436. Blasco v. Fletcher (1863), 14 C. B., N.S. 147, turns on a special 
authority from the master. 

(u) Cargo ex Galam (1863), B. & L. 167. See also The SobUmuten (1866), 
L. R, 1 A. & E. 293. 

(a?) The Teuionia (1872), L. R. 4 P. C. 171. 

(y) The Norway (1865), 3 Moore, P. C, N.S. 245; Robinson v. Knights (1873% 
L. R. 8 C. P. 465 ; Merchant Shi/ping Co. v. Armitage (1873), L. R. 8 C. P. 469 ; 
L. R. 9 Q. B. 99. Dr. Lushington in The Norway, 12 L. T. 56, had expressed the 
opinion that where short delivery of goods was not due to excepted perils, the 
freighter might deduct pro rata freight for the goods not delivered, though he 
could not deduct their value, nor could he deduct the freight if the short delivery 
were due to excepted perils. The Judicial Committee, reversing him on the 
question of fact, held that the short delivery was due to excepted perils, but aho 
said : ^* We do not mean to express an opinion that even if the jettison and sale 
had been attributable to the negligence of the master there ought to be a deduc- 
tion. Perha|)s, in this case, thA proper remedy of the ship])er would have been by 
a cress-action " Coleridge, C.J., expreiises a doubt whether this is correct in 
Merchant Slipping Co. v. Armitagc at L. R. 9 Q. B. p. 107. 



254 SEOBT DELIVEBT AND FREIGHT. 

Com. — A ship was chartered to load a full cargo, proceed to Z. and 
there deliver the same on being paid '^ a lump frei^t of £315." On the 
voyage, part of the cargo, properly loaded, was lost through perils of the 
sea. Hdd, that on delivery of the ri.*mainder, the full freight of £316 was 
payable (z). 



Article 141. — FvU Freight for delivery of damaged Goods, or 

for short ddivery. 

The shipowner will be entitled to full freight : — 

1. If he is ready to deliver in substance at the port of 
destination the goods loaded, though in a damaged condi- 
tion. The freighter will not be entitled to make a deduction 
from the freight for the damage, but wiU have a separate 
cause of action for it, if it was not caused solely by excepted 
perils, or by the vice of the goods themselves. The question 
is whether the substance delivered is identical with the 
substance loaded, though it may have deteriorated in 
quality (a). 

Case 1.— Coal shipped under a charter was by the negligence of the 
tnastt r so deteriorated in quality as not to be worth its freight. The 
cliarterer therefore abandoned it to the shipowner and claimed to be di&- 
chargtd f'om freight. Heldj he was not entitled to abandon, and was 
liable for the whole frei>iht, his remedy being by crosct-action (6). 

Ca8e2» — Bricks were shipjjed under a charter ; by the master's negli- 
gence they arrived as brickdust. Held, the freighter was liable for the full 
freight, and had his remedy by cross-actiou (c). 

2. On a contract for a lump sum as freight, the ship- 
owner is entitled to full freight, though he delivers less 
goods than the quantity named in the bill of lading, if he 
delivers all that were loaded (d). Statements of contents or 

{z) Fohinaon v. Knights (1873), L. R. 8 C. P. 465. 

(a) Dakin v. Oxiey (1864), 15 C. B., N.S. 646, fer Willcs, J., at pp. 664 H 
9eq.; Melkuish v. Qarrett (1858), 4 Jur., N.S. 943; Shields v. Davis (1815), 
6 Taant. 65. 



i6) DcLkin V. Oxley, vide supra. 
c 



[c) Melhuish v. Garrett, tide supra. The distinction between this case and that 
of Duthie v. JfHton (1868), L. R. 4 C. P. 138, where cement was affected by 
water, so as to become a solid mass, and it was held that no freight was dae, is, 
1 suppose, that the substance there was something different from the subst^ince 
loaded, though the brickdust and the solid cement would seem equally useless to 
the shipper. WiHes, J., in Dakin v. Oxley, at p. 667, puts the question thus : 
** What was the thing for the carriage of which freight was to be paid, and 
whether that thing, or any and how much of it has substantially arrived." 

(d) Davidson v. Gwynne (1810), 12 East, 381; Blancheit v. Povell (1874), 
L. R. 9 Ex. 74 ; Meyer v. I)res8er {ISG4), 16 C. B., N.S. 646 ; The Norway (1865), 
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weight contained in the bill of lading are binding against 
the shipper or consignee for the purposes of freight, if the 
goods are delivered as received {e). 

Case 1. — A bill of lading showed 300 tons to be shipped ; only 217 tons 
were delivered. On proof that no more had been loaded ; held^ that the 
whole freight was due (/). 

Cdne 2. — A ship was chartered to pay freight at 7«. per quarter 
delivered to consignee, but, if any part was delivered damaged, freight 
should be ]iaid at captain's option, either on invoice quantity loaded as per 
bill of ladins, or halt' freight on damacred portir>n. Eightv quarters were 
damagjed, and the captain elected to receive full freight on the bill of lading 
amount. 1 his was " 2368 quarters, quantity and qunlity unknown," but 
only 2266 quarters were deliverer!. Edd^ that the shippers were liable to 
pay on the bill of lading amount (g). 



Article 142. — Freight pro rata /or short delivery. 

If the shipowner, contracting to load a full cargo, only 
loads and carries part of it (A), or if, having loaded a full 
cargo, he only delivers part of it, he will, in the absence of 
a stipulation for lump freight (i), only be entitled to freight 
pro rata on the quantity delivered ; and the freighter can 
counter-claim for short delivery, not solely caused by ex- 
cepted perils, or the vice of the goods themselves (Jc), 

Case. — A ship was chartered to proceed to X. and there load a complete 
cargo of hemp, and proceed to Z. and deliver the same on being paid 

3 Moore, P. C, N.S. 245 ; Jessel v. Bath (1867), L. R. 2 Ex. 267. By express 
agreement the cargo owner may have a right to deduct the cost of cargo shoi-t 
delivered from the freight, as in S.S, Oarstcn v. Hickie, Borman ^ Co, (1886X 
18 Q. B. D. 17, where the clause was: 'Mess cost of cargo delivered short of bill 
of lading quantity." 

(e) Tally v. Terry (1873), L. R. 8 C. P. 679. See also Cotas v. Bingham 
(1853), 2 £. & B. 836. It may by agreement be made binding as against the 
shipowner : Lishman v. Christie (1887), 19 Q. B. D. 333, where the clause was : 
** the bill of lading to be conclusive evidence of the quantity received, as stated 
therein." 

(/) Blanchet v. Poicell^ vide supra, 

(g) Tully V. Terri/j vide s'tpra. See aUo Jessel v. Bath (1867), L. R. 2 Ex. 267. 

(h) BitcJiie v. Atkinson (1808), lOEast, 295. 

(t) Wllles, J., suggests in Dakin v. Oxley, vide sub, an exception if the 
delivery of the whole cargo is made a condition precedent to the payment of any 
freight ; but such a case is believed never to occur in practice; 

(A) Dakin v. Oxley (1864), 15 0. B., N.S. at p. 665; The Noncay (1865^ 
3 Moore, P. C, N.S. 245 ; Spaight v. Famtoorth (1880), 5 Q. B. D. li5 ; as to 
French law, see Blanchet v. Powell (1874), L. R. 9 Ex. 74 ; as to Prussian law 
and usage, soe Meyer v. Dresser (1864), 16 C. B., N.S. 646. 
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freight at £5 per ton. A complete carjro waa not loa^lcd. Held, that the 
8hi|H)vvncr could recover freight |}ro rata on the quantity delivered, and 
the freighter bid a cross-action for failure to load a complete cargo (T), 



Article 143. — Freight pro rata for delivery short of place of 

destination. 

Where the shipowner delivers the goods to the merchant 
short of the port of destination, he can only claim freight 
proportional to the amount of voyage completed, known as 
freight pro rata itineris peracH, or freight pro rata, if an 
express or implied agreement to that effect exists with the 
merchant (m). 

Such an agreement will not be implied from the mere 
fact that the merchant receives his goods at the request 
of the shipowner at an intermediate port (n). 

To justify a claim for pro rata freight there must be 
such a voluntary acceptance of the goods by their owner, 
at a point short of their final destination, or such a dealing, 
or neglect to deal with them there, as to raise a fair 
inference that the further carrying of the goods, (the 
shipowner having a right to carry them further,) was 
intentionally dispensed with by the goods owner (o). 

Thus where the goods are arrested, and the goods owner, 
knowing of their arrest, takes no step to release them, and 
allows them to be sold, a claim for pro rata freight arises (p). 

(0 RitcMe V. Atkitvion (1808\ 10 Kast, 295. 

(m) Osgood v. Groning (1810), 2 Camp. 466 ; T/ie Newport (1858), Swabey, 
3:J5; Luke v. Lyde (1759), 2 Burr. 882; Dakin y, Oxley (1864), 15 C. B., N.S. 
646, at p. 665. 

(n) The Soblomsten (1866), L. R. 1 A. & E. 293 ; Cook v. Jennings (1797), 7 T. R. 
381 ; Metccdfe v. Brit, Iron Works (1877), 2 Q. B. D. 423; Thornton v. Fairiie 
(1818), 8 Taunt. 354. 

(o) Osgood V. Oroning, vide supra ; The Neicport, tfide supra ; Christy r. Bow 
(1808), 1 Taunt. 299 ; Liddard v. Lopes (1809^ 10 lilast, 526 ; Mitchell r. Dartkez 
(1836), 2 Bing. N. C. 555. 

(;>) The Soblmnsten, vide supra: Lord Mansfield's remark in Luke v. Lyde, vide 
supra, at p. 888, that ** If the merchant abandons all, he is excused freight, and he 
may abandon all though they are not all lost," must be read with the comments 
of Willes, J., in Dakin v. Oxley, videsup"a, at p. 665, who substitutes "decline to 
accept " for " abandon ** ; in which case the goods owner, by decliniog to accept his 
gooils short of the place of destination at ftru rain freight will compel the master 
either to carry or send them on at the full freight (see Articles 103, 138, 139), . 
or to give them up to their owner there, without requiring auy freight. 
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But where the shipowner has no longer a right to carry on, 
as where he abandons the ship and cargo, or where he delays 
rjBpairs or transhipment beyond a reasonable time, the goods 
owner, who receives his goods, will not thereby give the 
shipowner any claim for freight pro raia {q). 

A sale by the master, though justifiable in the interests 
of the cargo, gives him no claim for pro raia freight, if the 
goods owner has not been consulted, whether such consulta- 
tion was possible or not (r), or, having been consulted, has 
not acquiesced (s). 

Caw 1. — A ship was chartered from X. to Z., bub was prevented from 
reaching Z. by "restraints of princes." The consignees requested the 
master to deliver at Y. into their lighters, and he delivered part of the 
cargo there. Edd^ that freight ^o rata was due for the part of the cargo 
delivered at Y. (€), 

Case 2. — A chartered vepsel on the voyage became disabled, .and was on 
October 2 towed into an Ensjlish port, where she and the cargo were 
arrested in a salvage suit on October 7. The master took the necessary 
steps to defend the suit, but on October 24 abandoned the vessel ; the 
owners of the cargo had been informed of the suit, and of the probable sale 
of the cargo, but gave no instructions. The cargo was soW by the oi-der of 
the Court HM, tbat the owners of the cargo by their inaction had waived 
their right to have the voyage completed, at a time when the master had 
not lost his right to tranship, and that the cargo owners were therefore 
liable to pay pro rata freight («). 

Case 3. — A ship was chartered to sail from X. to Z. ; owin^ to restraint 
of princes she was unable to proceed, and put back to Y. ; the charterers 
refused to accept the cargo at Y. ; the shipowner unloaded it after notice 
to the charterers, and it was sold by consent without prejudice to questions 
in dispute. Ildd, that there was no liability in the charterers to pay freight 
fro rata (oc). 

Case 4. — A ship was chartered to proceed to Taganrog and deliver cargo. 

(7) The Kathleen (1874), L. R. 4 A. & E. 269 ; The CUo (1881), 7 P. D. 5 
(C.A.) ; The Leptir (1885), 52 L. T. 768. 

(r) Vlierboam v. Chapman (1844), 13 M. & W. 230 ; Hopper v. Bumess (1876), 
1 C. P. D. 137 ; Acatos v. Bums (1878), 3 Ex. D. 282 (C.A.). 

(«) Hill ▼. Wii8(m (1879), 4 C. P. D. 329. To reader himself liable to pro rata 
freight, the goods owner, having had an option of having the goods sent on to 
their destination, or of accepting them at the intermediate port, must accept the 
goods at the intermediate port : Sill v. WUsofi^ at p. 335. See also Blasco v. 
Fletcher (1863), 14 C. B. N.S. 147. Semble, however, that while the capUin 
must protect the interests of the goods, he should also protect the interests of the 
ship, and should not let the goods go without the payment of j>ro rata freight. 

(0 Christy v. Row (1808), 1 Taunt. 299. 

(«) The Sobhmsten (1866), L. R. 1 A. & E. 293. Semble, the shipowner was 
entitled to fhll freight, as the master, being entitled to tranship, was prevented 
by the default of the cargo owners ; see The Bahia (1864), B. & L. 292. The 
case cited is distinguishable from such cases as Hopper v. Bumess (1876), 
1 C. P. D. 137, as there the sale was by the master ; here the master was in no 
way responsible for it. 

(x) Liddard v. Lopes (1809), 10 East, 626. 

S 
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Owing to ice in the Sea of Azof she conld get no fnrther than Kertch, 300 
miles hy sea from ^\, and would have had to wait till the spring to com* 
plete her voyage. 1'he captain proposed to discharge the cargo ; the con- 
signees ohjocted. The cnptain delivered the cargo to the custom-house at 
Kertch, claiming a lien on it fur freght ; the custom-house gave it up to 
the consignees, who gave the captain a receipt for it, hut declined to pay 
freight. HM^ that the shipowner was not entitled to full frei^^ht, for he 
had not completed the voyage, nor to pro rata freight, for there was no 
express or implied contract to pay it (y). 

Com 5.— C. chartered a ship to carry a cargo from X. lo Q. and deliver 
it ; to load another cargo at Q. and carry it to Z., the freight for the voynge 
out and home, payahle on final delivery of the cargo, to he £1300. The 
ship reached Q. and discharged ; she then loaded a cargo and proceeded to 
Z., out on the voyage suffered great damage and put into Y., where the 
ship and one-third of the car^o were abandoned. The captain left for 
England, leaving instructions with the vice-consul to forward the remainder 
of the hides to Z., and they were forwarded. Hdd^ tliat 0. was liahle to 
pay freight jMio rata from Q. to Y. ; that he was not liahle for freight from 
iL to Q. ; nor could the shipowner claim freight from Y. to Z., as the vio^ 
consul and captain in their comhined action had acted as agents of C. and 
not of the shipowner (z). 

Cfue 6. — A ship on a voyage to Z. was, owincr to the perils of the sea, 
ahandoned by her crew. She was found derelict by another ship, whicb 
brought her into an English port. Hdd^ that U|)on satisfying the cargo's 
liability to the salvors the cart^o owners were entitl(>d to their goods without 
payment of any freight, the contract of a£freightment being at an end by 
justifiable abandonment of the ship, and the shipowner having therefore no 
ri^lit to carry on by transhipment (a). 

Case 7. — A sliip, 8,^ on a chartered voyage met with storms, and signals 
of distress were made to the ship R, The S,*s master and crew went on 
board the R.^ but without taking clothes or baggage ; on seeking to return 
to the S. they were not allowed ; the master of the R, sent some of his own 
crew on board the S, and the S.^s crew helped to navigate the R, Hdd, 
that there was no such abandonment as put an end to the contract of 
caiTiage (as there was either no abandonment or an unjustifiable one) ; that 
the »hi()Owners were therefore entitled at least to pro rata freight, if the 
c>nsi<niees required delivery of the cargo (ft). 

Case 8. — A vessel, chartered to carry coals from X. to Z., by perils of 
the sea required repairs at Y. ; to efifeet this the captain justifiably sold part 
of the cargo at a higher price than he could have obtained in Z. Beld, 
that as the cargo owner had not acquiesced in the sale no claim for pro rtUa 
freight to Y. could be made against him (c). 



(v) Metcalfe r. Britannia Ironworks Co, (1877), 2 Q. B. D. 423. Se« also 
Castel T. Trechmann (1884), 1 C. & E. 276. 

(«) Mitchell T. DaHhez (1836), 2 Bing. N. C. 655. 

00 The Qito (1881), 7 P. D. 5: see also The Kathleen (1874), L. R. 4 A. & K. 
269; Curling ▼. Long (1797), 1 B. & P. 634. On righte of underwriters to 
freight, see Hickie v. Rodocanachi (1855), 4 H. & N. 455 ; Miller v. Woodfalt 
(18>7), 8E. & B. 493. 

(A) The I^tir (1885), 52 L. T. 768. Sembky that if the owners were willing 
to tranship and carry on, the consignees were not entitled to their goods without 
full freight being paid. In this case the suit was by salvors ; the shipowners put 
in no appearance, and would seem to hare abandoned all intention of carrying on, 
in which case they would have no light to any freight. 

(c) Hopper v. Bumess (1876;, I C. P. D. 137. 
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Note. — Hopper v. Bwmess (c), reconciles the oases of BaiUie v, 
Moudigliani (d) anH Hunter y. Prinsep (e), shovring that mere 
receipt of the produce of the sale of goods at an intermediate 
port by their owner cannot be treated as the receipt of the 
goods themselves, so as to give rise to a claim to freight pro 
rata. Brett, J., puts the cargo owner s position thus : — 

(1.) If the goods are sold for a higher price at the interme- 
diate port, than they would fetch at the port of destination, he 
can treat the proceeds as a forced loan, and claim them at once 
without paying jpro rcUa freight. 

(2.) If they are sold for a smaller price, he can similarly treat 
the actual proceeds as a forced loan (/), but he can also claim 
an indemnity for the difference of the price, if, but not unless, 
the ship arrives at the port of destination (g), and he must then 
deduct the freight that would have been due on the delivery of 
the goods there if carried. 



Article 144. — Amotmt of Freights 

Freight is payable according to the express stipulations 
of the charter or bill of lading (A), or, failing them, according 
to the custom of the trade or port (i). 

Thus, if the goods shipped belong to the shipowner^ and 
therefore no freight is due from him for their carriage, but 
a freight whether substantial (k), or nominal (I), is inserted 
in the bill of lading as payable, that freight will be payable 
by assignees of the bill of lading or persons taking delivery 
under it, other than the owner or his agents. 

Case 1. — E., master of a ship owned by A., carried a cargo of wheat " on 
owner's account,*' {lurchased on the credit of H., to whom E. gave bills of 
lading for " wheat shipped on owner's account, di'liveraV>lc to P.'s order at 
freight of 1«. per ton," and bills of exchange for the price, which A. accepted. 
A. had mortgaged his ehip to M. A. sold the cargo in transitu to K., the 

(c) ffopper V. Bumess (1876), I C. P. D. 137. 

(d) (1775), Park on iDsurance, p. 90. 

(e) Hunter v. Prinsep (1808), 10 East, 378. 

(/) This had been doubted by Pollock, C.B., in Atkinson v. Stephens (1852), 
7 Ex. 567. 

(//) Atkinson v. Stephens, vide supra, 

(A) There may be an express agreement for the payment of freight ( otside 
that in the bill of lading : ffcdley v. Lapage (1816), Holt, 392. 

(0 See Article 8, pp. 18-22. 

(k) Weguelin v. Cellier (1873), L. R. 6 H. L. 286, 

(/) Keith V. Burrows (1877), 2 App. C. 636 ; Brovcn v. North (1852^ 8 Ex. 1 ; 
Turner v. Trustees of Liverpool Docks (1851), 6 Ex. 543. The shipowner may, 
howeyer, have a lien as unpaid vendor for the balance of the price, representing 
what would be freight if the shipowner and original goods owner were different : 
Sican V. Barber (1879), 5 Ex. D. 130. 

8 2 
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sale note ranning " as cargo is comins: on ship^s Account, freight to 1)e com- 
pnted at £2 15s. per ton.'* A. indorsed the bill of lading, which he had 
received from P. on his acceptance of the bills of exchange, to K. with a note : 
*' The freight aasigned is at the rate of £2 15s. per ton, and not the nominal 
amount of Is. per ton." On ship's arrival, M., as mnrt(rac;ee, took posses- 
sion, and claimed freight at £2 15s. from K., who refused to pay more than 
Is. ndd, that M. was only entitled to the freight named in the bill 
of lading, the larger sum being in reality part of the purchase-money, 
and no claim of quantum meruit hQm% possible in face of the express 
contract (m). 

Case 2. — D., as agent for C, purchased and paid for rice to be carried to 
Z. in C.'s ship. The rice was then shipped under bills of lading, " to be 
delivered to D. or assigns, freight for the said goods at £4 5s. per ton." 

C. assigned the freight to M. during the voyage. Held^ that on arrival 

D. was bound to pay to M. the freight in the bill of lading, and was not 
entitled to set ofif the price of the rice due from G. to himself (n). 

Where freight is payable on goods according to their 
weight or measurement, and owing to swelling (o), expansion 
after hydraulic pressure (;>), or shrinkage, the same goods 
are larger or smaller at the port of destination than when 
loaded, freight will be payable in the absence of express 
stipulation or usage on the amount shipped, and not on the 
amount delivered (y). 

Case 1. — A ship was chartered to load a full and c ^mplete cargo and 
deliver on being paid freight at £2 7s. 6d per ton. The bill of lading 
showed 2664 quarters shipped ; owing to heat the com swelled, and 2785 
quarters were delivered. Held, that freight was payable on the quantity 
8hip{)ed, and not on its measurement at the port of discharge (r). 

Case 2, — Charter to load and deliver a full cargo of cotton on being paid 
freight at the rate of " £3 15s. per ton of 50 cubic feet delivered" on right 
delivery of cargo. The cotton was hydraulically pre5se<i before shipment, 

(m) Keith v. Burrows (1877), 2 App. C. 636. 

(n) WegueUn v. Cellier (1873). L. R. 6 H. L. 286. 

(o) Gibson v. Sturge (1855), 10 Ex. 622; Spaight v. Famworih (1880), 

5 Q. B. D. 115, per Bowen, L.J., at p. 118. 

(jp) Buckle v. Knoop (1867), L. R. 2 Ex. 333. 

{q) Dakin v. Oxley (1864), 15 C. B. N.S. 646, per Willes, J., pp. 665, 666. On 
the terms " gross invoice weight, gross landing weight,'* see Leech v. Gltftin (1890 1, 

6 T. L. H. 306. 

(r) Gibson v. Sturge, vide supra. To meet this, the clause " freight payable 
according to net weight delivered," wsis sometimes introduced into shipping docn- 
ments; and in Coulthwst v. Sweet (1866), L R. 1 C. P. 649, nnder a bill of lading 
with that clause, the shipowner was held not entitled to demand freight on the 
weight named in the bill of lading, or to require the consignee to paj the expense 
of weighing. Willes, J., said ** In the absence of any custom to govern the 
matter, the person who wants to ascertain the quantity must incur the trouble 
and expense of weighing." In Spaight v. Firniporthy v'de suprty the words were 
"freight payable on timber on int'ike measure of quantity delivered." This was 
held to mean on the quantity delivered t^ken at the actual measures of the port 
of shipment. A more complicated clause is found iu Tully v. Terry 0^73), 
L. R. 8 C. P. 179. 
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and consequently expanded on delivery. Held, apart from a custom to pay 
by the measurement of the |K)rt of loading, that Ireight was payable on 
the quantity delivered as loaded, and not on the measuremeut after dis- 
charge (n). 

So, where freight is payable according to quantity or 
measurement^ the method of weighing or measuring, in the 
absence of express indication or custom to the contrary (<), 
must be determined by the custom of the port of loading {u). 

Case 1. — A ship was chartered to carry a cargo of not less than 1000 
tons weight and measurement. HM, that the proportions of weight and 
measurement goods were to be determin«^d by the custom of the port of 
loading, and nut of the port of discharge (x). 

Cotse 2. — A ship was chartered, '* freight at the rate of 35«. per IHO 
English cubic feet taken ou board, as per (^thenburg custom.** The 
cargo was uot measured at the Baltic port of shipment ; but, on arrival at 
Hull, was there measured for the payment of freight. Heldy that it should 
be measured according to the G. custom, and uot the custom of the [ort of 
discbarge (y). 

(a) Buckle v. Knoop (1867), L. R. 2 Ex. 333. 

(0 Nielsen v. Neame (1884), 1 C. & £. 288, where freight was to be paid *<458. 
per St. Petersburg standard hundred,*' and the method of calculating St. P. 
standard hundreds used at the port of discharge was taken, ou evidence of a 
custom to that effect. See also Bottomley v. Forbes (1838), 5 Bing. N. C. 121. 

(u) Fust r. Dome (1865), 34 L. J. Q. B. Ii7 ; The JSkandinao (C.A.) (1881), 
61 L. J. Ad. 93. 

(x) Past y. Dowie, vide supra, and see Article 46, note, ante. 

(y) The SAandoutVj vide supra. The two cases of JioUer v. Liring (1611), 
4 Taunt. 101, and Oeraldes r. Donison (1816), Holt, 346, are not inconsistent 
with this. In Moller v. Living there was a contract to pay freight at £14 per 
last on a quantity ifUted in the bill of lading a.^ *' 100 lasts 'in 2092 bags '* The 
Toyage was from D. to L. There were 2092 bags on board, and they contained 
100 lasts by L. measure but not by D. measure : /iWJ, that the specific descrip- 
tion in the bill of lading negatived any question of different measures, and freight 
was payable on 100 lasts. If the description had been simply ** 100 lasts," the 
question would arise, and it did in Geraldes v. Donison^ vide supra, where, follow- 
ing an usage of merchants, it was held that the bill of lading weight was subject 
to check by weighing at the port of delivery ; the Court there suggesting that 
the clfuse ^ weights unknown " in the bill of lading introduced the custom. But 
in Tally v. Terry (1873), L. R. 8 C. P. 679, that clause was held not to interfere 
with the captain's right under the charter to be paid freight on the invoice 
quantity in the bill of lading ; the object of the clause being explained to be 
'*to protect the captain against any mistake that might occur in the invoice 
quantity in the bill of lading, in ciise of alleged short delivery, or deterioration, 
not caused by his default." Vide supra, Article 52. 

For special clauses as to freight, where the cargo is to consist of several articles 
at various rates, see : 

Capper v. Forster (1837), 3 Bing. N. C. 938. 

Cockbum v. Alexander (1848), 6 0. B. 791. 

Warren v. Peabody (1849), 8 C. B. 800. 

Southampton Co, v. Clarke (1870), L. R. 6 Ex. 53. 

For special phrases, e,g. : — 

Freight in full for the voyage, see Siceeting v. Darthez (1854), 14 C. B. 538. 

Highest freight paid on same voyage: Qether v. Capper (1856), 18 C. B. 866. 

Alternative freights : Gibbens v. Buisson (1834), 1 Bing. N. C. 283. Fenwiok 
V. 2?oyd(1846), 15 M. & W. 632. 
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Article 145. — Freight : when payable. 

When freight is payable on delivery of the cargo, pay- 
ment and delivery are concurrent acts. The merchant is 
not entitled to have the goods unless he is ready to pay 
the freight. The shipowner is not entitled to the freight, 
unless he is ready to deliver the cargo {z). The master is 
entitled to refuse to discharge the cargo, unless freight is 
paid for each portion as delivered (a) ; semble, also that the 
merchant need only pay freight pari passu with delivery. 

Note. — ^Freight is usually payable at the financial centre; 
the stipulations as to the time of its payment vary consider- 
ably in practice, but in very many cases freight is payable at 
the port of loading, sometimes on delivery of bills of lading, 
sometimes with fourteen days' credit. In the former caee, where 
the bill of lading contains a clause *' freight paid in London," 
the delivery of the bill of lading acts as a receipt for the freight. 



Article 146. — Time Freights in Charters. 

Where freight is payable by time it is earned at the 
end of each period specified, unless a contrary intention 
appears (6), although it may only be payable under the 
charter at longer intervals, and the ship is lost before the 
longer interval expires (c). 

In the absence of express agreement it is payable during 
the ship's detention by blockade ((2), embargo {d\ bad 
weather (d), or repairs (c). 

Note. — Time charters now usually contain clauses at fol- 
lows : — " In the event of loss of time from deficiency of men or 

(«) Paynter v. James (1867), L. R. 2 C. P. 349 ; Yates v. JSaOskm; Tate y. 
Meek; Yates v. Mennell (1818), 2 Moore, 278-297; Ihithie v. HUton (1868), 
L. R. 4 C. P. 138. 

(a) Black V. Rose (1864), 2 Moore P. C. N.S. 277. Brown v. Taamer (1868), 
L. R. 3 Cb. 597, which decides that the freight under a charter is not due under 
the contract till all the cargo is delivered, and which turns partly on the special 
words '* freight to be collected by the charterers," would not prevent the master 
from claiming his lien on each part of the cargo. In Swut v. Bigland (C.A.) 
Jan. 24, 1886, a clause " to pay out of freight collected,'' was held to mean ^*out 
of gix>8s freight collected/' and not to justify postponement of payment till all 
freight was collected. 

(6) As it did in Gibbon t. Mendez (1818), 2 B. & A. 17. 

(c) Ilavelock v. Geddes'ilSO^), 10 East, 555. 

(d) Mooi'som V. Greaves (1811), 2 Camp. 626. 



TO WHOM PAYABLE. 



263 



stori'S, break down of machinery, or damage preventing the 
working of the vessel for more than twenty-four working hours, 
the payment of hire shall cease till she be again in an efficient 
state to resume her seryice. . . . Should the vessel be lust 
without being heard of, hire shall cease to be due fifteen days 
after she left her last port." A vessel with this clause broke 
down in her high-pressure engine on a voyage from the West 
Coast of Africa to the Elbe, and put into the Canary Islands, 
where she was pronounced unfit to proceed. A tug was engaged 
as a general average expenditure and brought her home, with 
the use of her low-pressure engine. Held, that no freight was 
payable from the Canary Islands to the Elbe, as the s'lip was 
not in an efficient state ; but that hire was due for the time 
during which she was disohargine cargo at the port on the 
Elbe (e), as she was efficient for mat purpose, though not for 
proceeding to sea as a steamer. The ordinary cesser of hire 
clause appears defective, in not providing for the return of 
prepaid hire, in respect to that portion of time already paid for, 
during which the ship remains inefficient, and it is advisable to 
modily the clause and meet this point. Whether a ^* month ** 
in charters is lunar or calendar must depend upon the usage of 
the trade or port, in the absence of expr< ss stipulation, which 
is usually that the month shall mean thirty days, and is 
generally inserted. Thus, in 1863, in Turner v. Barlow (f)^ 
Erie, C.J., held that *' month" = lunar month, exoept in 
mercantile transactions in the City of London, when it meant 
calendar month : and in JoUy v. Young (^), it was held that 
month = calendar mouth. Under a clause to pay freight per 
month, and at the same rate for any part of a month, 
Denman, J., following Commercial S. 8. Co, v. BoulUm (A), held 
that a part of a day must be reckoned as a whole day (t). 
8ome few charters contadn a guarantee by the shipowner that 
the passage shall not exceed a certain time. On the position 
where a ship is chartered for a fixed time, and the charterers 
oend her on a voyage which cannot be completed in that time, 
see Gray v. Christie (a), where Mathew, J., decided that if the 
voyage was a reasonable one, freight must be paid at chartered, 
Bot at current, rates. 



Article 147. — Freight : to whom payaUe. 

To whom freight is payable depends on the terms of the 
contract of affreightment, or, if no person is named therein, 
on the person with whom the contract was made, to whom 



0) Hogarth v. Miller (1891), App. C. 48. 
(/) 3 F. & F. 949. 
((/) (1794), 1 Esp. 187. 



(A)(1875), L. R. lOQ B. 346. 

(i) AnyicTY. 5i(?««i/«(1884), 1 C. & E. 357. 

(a)(1889X^T. L. B. 577. 



264 FREIGHT: 

or to his agent freight is payable, subject to any subsequent 
dealings, as assignment of the freight or mortgage of the 
ship. 

It may be payable to : — 

1. The shipowner (see p. 264). 

2. The master (see p. 265). 
8. The broker (see p. 265). 

4. A third person (see p. 265). 

5. The charterer (see p. 266). 

6. An assignee of the freight (see p. 268). 

7. A mortgagee of the ship (see p. 269). 

Note, — Freight payable in London is usually payable to the 
loading broker of the ship or line ; abroad, ^hero the vessel is 
one of a line, to its branch house or its agents ; in otiier cases, 
if no instructions are contained in the charter or bills of lading, 
to the captain or the agent he appoints. In France all freight 
is frequently payable to the general consignee of a ship, who 
is quite distinct from the broker. 

I. The Shipowner. 

I. Where freight is due from the charterer under a 
charter, or from the shipper, under a bill of lading where 
there is no charter, the shipowner in the absence of express 
stipulation, is prima f (me entitled to receive the freight (i). 
He may give authority to collect such freight to any person 
he pleases (Z). 

The loading broker (where freight is payable at the port 
of loading), and the master, when freight is payable on 
delivery, have ordinarily authority from the shipowner to 
collect freight (Z), and payment to either of them will be 
good payment, discharging the shipper or consignee, unless 
the owner has given the shipper or consignee notice not to 
pay either of them (w), or unless there is any custom of the 
trade or port to the contrary. Payment, to the master before 
freight is due will be treated rather as an advance to the 
master than as a prepayment of freight (w). 

{k) Smith V. Plamer (1818X 1 B. & A. 575, at p. 581 ; Atkinson t. Cotesworth 
(1825), 3 B. & C. at p. 649. 

(0 The Kdmand (ISQO), Lush. 57. 
(m) At/iinson v. Cotcstoorth, vide supra. 
(») Smith V. Plutnor, vide sujtra. 
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II. The Master. 

II. The master may be entitled to sue in person for 
freight : 

(1.) Where the express contract was made with him (o). 

(2.) Where a contract to pay freight to him is inferred 

as a fact from the consignee's or some other 

person's taking delivery of the goods (p). 

But the master who receiyes freight firom consignees has 

usually no right to retain it against his owner, for, in the 

absence of express agreement or statutory procedure (g), the 

master has no lien for wages, or advances made abroad on 

ship's account, on either ship or freight (r). 

III. The Broker. 

« 

III. The broker, who has acted as loading broker to the 
ship («), usually collects the freight he has engaged. Pay- 
ment to him in the absence of any express notice not to do 
so will usually discharge the person paying, 

IV. A third Person. 

1. Where freight is made payable by the charter or bill 
of lading to a third person he can only sue in the name of 
the shipowner, but payment to the shipowner, apart from 



(o) As in Seeger r. DMie (I860), 8 C. B. N.S. at p. 56 ; Shields v. Davis 
(1815), 6 Taunt. 65. 

(p) Brotmcker v. Scott (1811), 4 Taunt. 1. The master cannot in such a case 
sue for demurrage, Hf, C. As to the effect of taking delivery, vide postf 
Article 149. 

(fj) Under 24 Vict. c. 10, s. 10 ; 52 & 53 Vict. c. 46, s. 1. As to the seamen's 
lien for wages on freight due under a charter and subckarter, see The Andalina 
(1886), 12 P. D. 1. 

(r) Smiih v. Flumer (1818), 1 B. & A. 575. So also, if freight is made payable 
to agent of ship's husband, he cannot retain it as against owners in satisfaction 
of a debt due to him by ship's husband: Walshe v. Frovan (1853), 8 £x. 843. 
Where a master sues for freight on a charter a debt due to the charterer from 
the shipowner cannot be set off* against the master's claim ; sed qumre now ; 
Isbeij y. Bovoden (1853), 8 Ex. 852. 

(s) See Article 16 b., note at p. 32. In Dufiiop ▼. Murietta (C.A. Dec 1886); 
A. in Glasgow instructed B. in Liverpool to make a charter ; B. did so with C., 
through D. in London. A. ratified the charter signed by D. ; A. instructed B. 
to get the advance freight sent ** cither directly or through you." B. wrote 
to D. to collect it. D. obtained it from C. and bolted. Hildj that C. had not 
paid A. 
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sach a suit, will not discharge the person paying, unless the 
third person was only to receive payment as agent for the 
shipowner {t). 

2. Payment to a person entitled to receive the beneficial 
produce of a contract to pay freight will absolye the 
payer {u) ; thus payment of freight to the obligee under a 
bottomry bond binding ship and freight (v), or payment 
into the Court of Admiralty, by the monition of the Court 
in a suit in rem against ship and freight by an obligee of a 
bottomry bond («), are bars to an action for freight by the 
shipowner. 

V. Charterer. 

Where a ship is under a charter which leaves the posses- 
sion and control in the owner (y), and goods are shipped by 
third persons under bills of lading signed by the master, tlie 
express contract in such bills of lading will be made with 
the person for whom the master is understood by the shipper 
to sign as agent ; e.g., with the shipowner, if the shipper is 
ignorant of the charter ; with the charterer, if the shipper 
knows of the charter, unless the charter itseK negatives the 
latter presumption {z). 

The fact that the master has power to sign bills of lading 
"without prejudice to the charter," will not render the 
shipper liable under the charter, but will only protect the 



(0 Kirchner v. Venus (1859), 12 Moore, P. C. 361, at p. 398. 

(«) Morrison v. Parsons (1810), 2 Taunt. 407, at p. 415. 

(v) Benson v. Chapman (1849), 2 il. L. G. 696. 

(jp) Place V. Potts (1855), 5 H. L. C. 383. 

{y} Bavanvoll v. QUchrest (1893), A. C. 8, and see Article 18, ante. Where the 
charter puts the owner out of possession, it seems that the shipper, ignorant of 
the chai*ter, should hare a contract with the charterer as undibclosed principal ; 
sed qusere whether the two parties were ever at one in any agreement; cf. 
Lindsay v. Cundy (1878), 3 App. C. 459. 

(z) Vide Article 18; Marquund v. Banner (1856), 6 £. & B. 232; ZwUchenbari 
▼. Henderson (1854), 9 £x. 722, 23 L. J. £x. 234; Michenson v. Begbie (1829), 
6 Bing. 190. Where the intention is that the charterer shall employ the ship as 
a general ship for his own profit, when the master signs bills of lading, he does 
so as the agent of the charterer, not of the owner. But still, the owner, being 
in possession of the ship by his master and crew, has rights in respect of this 
possession, e.g.y to claim a lien on goods on board for freight due to him under 
the charter. Schmter v. McKeilar (^1857), 7 E. & B. 704, 724 ; see also Waystajf 
t. Anderson (1880), L. K. 5 C. P. D. Ill, per Bramweil, L.J. 
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shipowner from any alteration of his contract with and 
remedies against the charterer (a) and vice versa (b). 

Where the shipowner has under the charter a lien for 
freight, and his master waives this lien on demand by the 
shipper or consignee for the goods, a contract by the shipper 
or consignee with the shipowner to pay him the freight for 
which the lien is claimed may be found as a fact (e) from 
such demand and delivery, although the shipper or consignee 
is aware of the charter (d). 

Note. — Lush, J., in Smidt v. THden (e) suggests that the master 
signs bills of lading under a charter, not as charterer's agent, 
but because he is bound by the charter to sign. Qttserey if the 
master intends to sign as agent for the charterer, having power 
to sign bills of lading " without prejudice to the charter," but 
the shipper, being ignorant of the charter, thinks he is signing 
as agent of the shipowner, whether there is any contract at all, 
excepting such as may be found as a fact from subsequent 
demand of the goods under the bill of lading and delivery ? (ea.) 

Case 1. — A. chartered a ship to C. to carry com at 4«. M» per quarter. 
G. could not provide a cargo, aud the master (whether as agent of A. or 
0. was not clear) agreed with F. to carry com for him at 6«. per quarter : 
0. entered into a 8ul>-charter with F. at that rate. On arrival, A. delivered 
com to F., but F. refused to pay A. more than 4$. 6d, C. having given 
him notice to pay the remaining Is. 6<2. to him. ffddf that C. was entitled 
to the la. 6d., and that no contract by F. to pay more than 4s. Qd. could 
be implied from his taking delivery (/)• 

Case 2. — E., master of a ship, chartered her to C. ; '* captain to sign bills of 
lading at more or less freight without prejudice to this agreement, proceed 
to Z., and there deliver on being paid freight a lump sum of £100.'' 0. 
put on board 1350 bags of Hour ; and F. loaded 500 bags of Hour, tor 
which E. signed a bill ot lading, *' which goods 1 shall deliver to G. for you, 
^ying uie freight according to contract with 0." F. wrote to G. and to 
€., stating tbat G. would pay a certain freight to C. On arrival at Z., G. 
paid £100 to E. G. received the cargo from £. under the bill of lading, 
but refused to pay freight to G. EM, that E. could not sue G. on any 
contract to pay freight either express or implied (g). 

Case 3. — A. chartered a ship to G. to carry cargo on being paid freight 
at 758. per ion, captain to sign bills of ladiug, without prejudice to 
charter, at any rate of freight required. D., G.'s agent, purchased goods 

(a) Shand v. Sanderson (ld59), 4 H. & N. 381. 
(6) Eodocamachi v. Milbum (1886), 18 Q. B. D. 67. 

(c) It will not be implied as a matter of law : see Sanders v. Vanzeller (1843), 
4 Q. B. 260. Cf. as to demurrage: A S, County of Lancaster v. S/iarpe (1889), 
24 Q. B. D. 168. 

(d) Stcan V. Barber (1879), 5 Ex. D. 130. 

(e) (1874), L R. 9 g. B. 447. 

(cd) Baumvoll v. Giichrest (1893), A. C. 8, 'and note («/), ante, p. 266. 

(/) MiGlicnson v. Begbie (1829), 6 Bing. 190. 

(J/) Zwilchetibart v. Ucndvrson (1854), 23 L. J. Ex. 234. 
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for C, taking tbo bills of lading, which provided for fret«^ht at 20«. per 
ton, in his own name. In transit, C. failed. On arrival, A. claimed 
against D. chartered freight. Hddy he was only entitled to bill of lading 
freight (A), 

6a8e 4. — E. A., master and part owner of a ship, chartered it to G. for a 
certain voyage for a lump sum of £850. '* payment to be by £. A.'8 receiving 
such freight as 0. may have payable abroad as per bills of lading, not ex- 
ceeding half, balance by bills from C. Master, at C's request, to sign bills 
of lading in the usual and customary manner, and at any rate of freight 
that may be filled up, and made })ayable in any manner the charterers 
may choose without prejudice to this cliarter." C. put the ship up as a 
general ship, and E. A. signed bills of lading, " freight paid here as per 
margin ; '* £250 was payable abroad, which E. A. received, and took C.'s 
acceptance for £600, making up £850. G. failed before the bills became 
due, and E. A., and G.'s representative each claimed the balance of the 
freight against the shippers. Held, that E. A. was acting as G.'s agent in 
signing bills of lading, and that G. and not E. A. was therefore entitled to 
the balance of the freight (t). 

VI. Assignee of Ship or Freight. 

The assignee of a ship or of its freight (J) is entitled to 
all freight due after the assignment, which the assignor had 
at the time of assignment the right to transfer, from the 
moment at which he has gone through the forms necessary 
to complete his title (Jc). 

The assignee of a share in the ship is entitled to his 
share in the freight under similar circumstances (J), 

Case, — ^A., in June 1854, sold by bills of sale, || of his ship to B.,^ to 
Q. 6. registered his bill of sale in November. In December, A. assigned 
the freight to be earned on a voyage then in progress to E., and E. gave 
notice thereof to G., the charterer. In January, 1855, Q. registered his 
bill of sale. Hdd, B. was entitled to f | ; E. to |J of the freight (Q. 

(A) Shand v. Sanderson (1859), 4 H. & N. 381. 

(i) Marquand v. Banner (1856), 6 E. & B. 232; see also Smidt v. Tiden, L. R. 
9 Q. B. 446 (1874). Marquand y. Banner has been criticised by Cresswell and 
Willes, J. J., in OUkison v. Middieton (1857), 2 C. B. N.S. 134. There A the 
shipowner claimed against holdei*s of the bills of lading a lien for freight due 
under the charter, though the master had signed bills of lading at a lower rate 
under a clause in the charter, requiring him to sign bills of lading at freights re- 
quired by C. the charterer, without prejudice to the charter. It was held that 
A. had only a lien for the lower freight, on the gi'ound that the master was his 
agent to sign bills of lading at a lower freight. This does not show that A. 
could have sued the shippers for freight, but only that, against third parties 
ignorant of the charter, the master by signing bilb of lading with the authority 
of the owner waived his lien against persons holding such bills, for sums of which 
there was no notice in the bills. Marquand v. Banner seems therefore good law. 

(f) An assignment of freight to be earned is good : Leslie v. Guthrie (1835), 
1 Bing. N. C. 697 ; Lindsay v. Qihbs (1856), 22 Beav. 522, overruling B/obinson v. 
Macdonneil (1816), 5 M. & S. 228. 

(A) See Lindsay v. Gibbs, vide supra ; Morrison v. Parsons (1810), 2 Taunt. 407 ; 
Gardner v. Cazenove (1856), 1 H. & M. 423 ; Boyd v. Manyies (1849), 3 Kx. 387. 

(0 LindSLiy v. Gitibs^ vide supra. 



\ 
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Note. — If the assignment is in writing and absolute, and not 
by way of charge (m), the assignee, after giving notice to the 
persons liable to pay freight, can sue in his own name (n). 
Where these conditions are not complied with, he can still only 
sue in the name of the assignor, as before the Judicature Acts (o). 
An assignment, absolute in form, may be looked into to see 
whether it is in substance by way of charge (p). Notice of 
the assignment of freight to the person liable to pay it takes 
it out of the order and disposition of the assignor (g). 

VII. Mortgagee of Ship and Freight. 

A mortgagee who has not entered into possession of the 
mortgaged ship has no absolute right to the freight the ship 
may be earning, and cannot compel its payment to himself 
by simply giving notice to the person liable to pay it (r). 

On taking actual or constructive possession (a) he then 
becomes entitled to all the freight that the ship is in course 
of earning, whether under an express contract (t), or, if none 
exists, under a qtuxntum meruit (u), or to the freight already 
earned if it has not yet been paid (v). 

Case 1. — ^E., master of A.'s ship, carried a cargo of wheat " on owner's 
account,** purchased on the credit of P., to whom E. gave bills of lading, 
for " wheat shipped on owner's account, deliverable to P.'s order at freight 
of Is. per ton, and bills of exchange for the price, which A. accepted. 
A. had mortgaged his ship to M. A. sold the cargo in transitu to K., the 



(m) See Burlinson v. ffoUl (1884), 12 Q. B. D. 347 ; Tancred v. Delagoa Bay 
(1889), 23 Q. B. D. 239. 

(n) Jiid. Act, 1873 ; 36 & 37 Vict. s. 25, sub-s. 6. 

(o) See Pothonier ▼. De MnHos (1858), E. B. & E. 461 ; Wilson v. Gabriel 
(1863), 4 b. & S. 243 ; and Weguelin v. Cellier (1873), L. R. 6 H. L. 286, as to 
set off. 

(p) Gardner y. Cazenooe (1856), 1 H. & N. 423. 

(7) Douglas v. Russell (1831), 4 Sim. 524. 

(r) Keith r. Burrows (1877), 2 App. C. 636; Liverpool Marine Co. v. Wilson 
(1872), L. R. 7 Ch., at p. 511 ; Gardner ▼. Cazenooe (1856), 1 H. & N. 423; 
Dean r. M^Ghie (1826), 4 Bing. 45; Kerswill y. Bishop (1832), 2 C. & J. 529; 
Willis r. Palmer (1859), 7 C. B. N.S. 340. 

(s) As hj giving notice to the mortgagor and charterer, the ship being at sea, 
and actual possession impossible ; JRusden v. Pope (1868), L. R. 3 Ex. 269 : or, 
where the mortgagor is ship's husband, by his removal by the other part owners 
and the mortgagee : Beynon v. Godden (1878), 3 Ex. D. 263. 

(f) But no more, even though the freight in the contract is nominal : Keith v. 
BurrovjSy vide supra. 

(n) Gumm v. Tyrie (1865), 4 B. & S. 680 ; 6 B. & S. 299. 

(p) Keith V. Burrows ; Liverpool Co. v. Wilson ; Rusden v. Pope^ vide supra ; 
Brown v. Tanner (1868), L. R. 3 Ch. 597; Wilson v. Wilson (1872), L. R. 14 
Eq. 32. As to priority of mortgagees, see lArerpool Co. v. Wilson; Brown v. 
Tutmerf vide supra. 
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Bale note ninDing : " As cargo is coming on ship's account, freight is to be 
computed at 55ir. i^er ton." A. indorsed the bills of lading, which he bad 
received from P. on the acceptance of tiic bills of exchange, to K. with 
a memo. : '* The freight assigned is at the rate of 55^. per ton, and not the 
nominal amount ol 1«. per ton.'' On the ship's arrival, M., as mortgagee, 
took [jossession, and claimed li eight at 55ir. from K., who refused to pay 
more than 1«. Held, that M. was only entitled to the freight named in 
the bill of lading, the larger sum bt ing in reality part of the purchase- 
money, and no claim of quantum meruit being possible in face of the 
express contract (i^;). 

Cose 2. — A. mortgaged his ship, charters and freight to M., and sub- 
sequently chartered her, and mortgaged the freight to N., " the freight to 
be paid on unloading and right delivery of the cargo." The ship arrived 
in port, and most of the cargo had been delivered to the consignees, when 
M. took possession. HelU, that as no freight was payable under the charter, 
till tlie whole cargo wa^ delivered, M. was entitled by taking possession to 
the whole Ireight under the charter (x\ 

Case 3. — A. mortgaged his ship to M., and afterwards chartered her to 
C, the charter providing that i\ should make advances not exceeding £150 
on account of freight, the balance £450 to be paid on delivery of the cargo. 
C. advanced abroad £3u0. Ou the ship*s arrival, M. took posseiision, and 
claimed £450 balance of freight from C. C. claimed to deduct £150 for 
advances. JMd, tliat the advance oi £150 beyond the £150 warranted by 
the charter was simply a loan, and not a preixiyment of freight, and that 
therefore C. was not entiiled to deduct it from the freight due (y). 



Article 148. — Freight : by whom payable. 

Freight is prima faeie payable according to the terms of 
the contract of affreightment, and by the person with whom 
such contract is made. But a new. contract may be pre- 
sumed as a fact from demand of the goods, and their delivery 
by the master without insisting on his lien (z). 
Freight may be payable by — 
I. The shipper. 
II. The consignee. 
III. The holder of the bill of lading. 

(tc) Keith V. Burrows, tide supra. 

(x) Broum r. Timner (1868), L. R. 3 Ch. 597. 

(y) Tanner v. Phillips (1872), 42 L. J. Ch. 125. In Ue S<dacia (1862), 32 
L. J. Adm. 43, the charter authorised " necessary ordinary ez^^nses ** : see 
Article 137. 

(z) Cock V. Taylor (1811), 13 East, 399; Sanders v. VumelliT (1843), 4 Q. B. 
260, in which the earlier authorities are discussed. Many of these, e.g.. Drew ▼. 
Bird (1828), M. & M. 156; Artuza v. Stnallpiece (1793), 1 Esp. 23 (on which 
see Cock v. Taylor, vide supra), and Moorsom r. Kymer (1814), 2 M. & S. 303, 
must be taken as overruled. 
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I, The Shipper. 

From shipment of goods upon a vessel for a certain 
voyage, a contract by the shipper to pay freight for such 
goods is implied (a). 

Prom this implied contract the shipper may be freed, 
either by express contract in the bill of lading, or by delivery 
by the master on a bill of lading with an indorsement freeing 
the shipper, whose terms are known to the master when he 
delivers the goods (i). The shipper does not free himself 
from such liability by indorsing the bill of lading so as to 
pass the property, even to the shipowner (e). Nor will the 
presence of the clause in the bill of lading, " to be delivered 
to consignee or assigns, he or they paying freight for the 
same," free the shipper, if the master deliver under such 
a bill to the consignee without insisting on his lien for 
freight (d), unless the master was offered cash by the con- 
signees, and for his own convenience took a bill of exchange, 
which was afterwards dishonoured, in which case the shipper 
will be freed (e). 

Case. — A. chartered a ship to D. to carry iron at 7s. Sd. per ton ; the 
next day, D., professing to act as A/s broker, chartered it to C, to cariy 
iron at 8s. per ton ; each charter contained clauses making freight payable 
on si<^ing bill of lading, and giving tlie owner an absolute lien for freight. 
Neither A. nor C. knew of the other charter, and D. ha«i no authority to 
make it as broker for A. C. shipped his iron nn'ier bills of lading signwd 
by the master making the goods deliverable to *• consignees he or they pay- 
ing freight as |)er charter." The master did not demand freight on signing 
bills of ladin<r, and he delivered to the consignees without insisting on his 
lien. C. fiaid 8s. per ton to D., who became bankrupt. A. sa^ G. for 
freight at 7s. Sd. Held, there was neither an express, nor an implied con- 
tract on which A. could sue C, the parties never having been ad 
*dem (/). 

(a) Domett v. Beckford (1833), 5 B. & Ad. 521 ; G, W. B. v. Bagge (1885), 
15 Q. B. D. 626; Shepard v. De Bemalea (1811), 13 East, 565 ; Christy r. Row 
(1808), 1 Taunt. 300. 

(6) Levns v. McKee (1868), L. R. 4 Ex. 58, a case of consignee: see for the 
general principles, Watkins v. i?y«ni// (1883), 10 Q. B. D. 178. 

(c) Fox V. Nott (1861), 6 H. & N. 630. 

(d) Shepard v. De BemaleSf vide supra. Such clauses are inserted for the benefit 
of the master, confirming his lien, and not of the shipper. 

(e) Marsh r. Pedder (1815), 4 Camp. 257 ; Tapley v. Martens (1800), 8 T. R. 
451 ; Strong v. Hart (1827), 6 B. & C. 160. 

(/) Smidt V. Tiden (1874), L. R. 9 Q. B. 446. 
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II. The Consignee. 

The consignee named in the bill of lading to whom by 
the consignment the property in the goods shall pass, is by 
statute liable to pay freight, on the terms of, and as if, the 
contract contained in the bill of lading had been made 
with himself {g). If he is the owner of the goods, he is 
di\%o prima faoie liable to pay freight for them, as being the 
person with whom the contract of carriage is presumed to 
be made (A). 

If the consignee demands goods under a bill of lading, 
making them deliverable on payment of freight, though 
no contract is implied in law from such delivery, it will be 
evidence from which a jury may find a new contract to pay 
freight (t), unless the bill of lading clearly negatives such a 
contract (h). A new contract may also be proved by evidence 
of previous dealings between the parties (Z), or of an usage 
of trade (w). 

Entry of the goods at the custom house is prima fade 
evidence that the person in whose name they are entered is 
their owner and liable to pay freight for them, but he can 
rebut this presumption by shewing that his entry was merely 
as agent (n). 

(r/) Bills of Lading Act (t855X 18 & 19 Vict. c. Ill, s. 1. Appendix III. 

(A) Coleman v. Lambert (1839), 5 M. & W. 502; Dickenson v, Zano (1860^ 
2 F. & F. 188. All cases before 1855 freeing the consignee frona liability to pay 
freight must be read in the light of the Bills of Lading Act. 

(i) Cock V. Taylor (1811), 13 East, 399: Dougal v. A'emUe (1826), 3 Bing., 
at p. 389; Amos v. Temjjerley (1841), 8 M. & W. 798, at p. 805; Sanders v. 
Vanzcller (1843), 4 Q. B. 260 ; Kemp v. Clark (1848), 12 Q. B. 647. 

(A) Amos V. Temperleiiy vide supra, in w» ich the bill of lading expressly stated 
that the defendant was consignee as agent for another: Howard v. fucker (1831), 
1 B. & Ad. 712, where the bill of lading contained a statement that the freight 
had been paid in advance, which, though incorrect, was held inconsistent with a 
new contract to pay it. See also Ward v. Felton (1801), 1 East, 507 ; Kennedy 
V. Gonveia (1823), 3 D. & R. 503. 

(Ti Wilson V. Kymer (1813), 1 M. & S. 157 ; where it was proved that, when 
similar goods had been previously delivered to defendant, he had always paid the 
freight. 

(m) As in Dickenson v. LanOj vide supra, where evidence of a custom of the 
stone trade that the consignee always, the quarry-owner never, paid the freight, 
was held admissible. 

(u) Wiirdy, Felton (1801), 1 East, 507; Wilson v. Kymer (1813), 1 M. & S. 
157 ; Artaza v. Smillpicce (1793), 1 Esp. 23. 
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III. An Indorsee of the Bill of Lading, or Person taking 

delivery under it. 

Indorsees of the bill to whom by the indorsement the pro- 
perty in the goods has passed (o), and who have not freed 
themselves from liability by such an indorsement as passes 
the property {p) ; and indorsees to whom the property in the 
goods has not passed by the indorsement, but who complete 
their proprietary rights by taking delivery of the goods 
under their indorsed bill of lading {q), are by statute liable 
to pay freight for the goods according to the bill of 
lading (r). 

Other indorsees of the bill of lading who take delivery 
under it, but who do not acquire proprietary rights by so 
doing {q), are only liable if a new contract to pay freight 
can be found as a fact from the circumstances attending 
delivery (s), and the terms of the bill of lading (t). 



(o) SeweU v. Burdiok (1884), 10 App. C. 74, and Article 75. 

0?) BmurthmtiU v. WUkins (1862), 11 C. B., N.S. 842. 

(?) Sewell r. Burdick (1884), 10 App. C. 74. 

(r) 18 & 19 Vict. c. Ill, Appendix III. For cases before this Act, see Crawford 
V. Tobin (1842), 9 M. & W. 716 ; Dougal v. KerrMe (1826), 3 Bing. 383 ; Bail v. 
Kymer (1814), 1 Marsh. 146. 

(s) Sanders r. Vanzeller (1843), 4 Q. B. 260; Twmg v. Moeller (1855X 
5 E. & B. 755 ; Kemp v. Clark (1848), 12 Q. B. 647. 

(^) See Howard r. Tucker (1831), 1 B. & Ad. 712; Levoia v. McKee (1868)^ 
L. B. 4 £z. 58; Amos ▼. Temperley (1841), 8 M. & W. 798. 
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SECTION XL 

LlEK. 

Article 149. — Kinds of Lien. 

A BHIPOWinBB may have a lien on goods carried for charges 
incurred in carrying them : — 

I. By Common Law. 
IL By express agreement. 

By Common Law he has a lien for : — 

1. Freight (a); 

2. General average contributions (6) ; 

both of which are possessory liens depending on the posses- 
sion of the goods. 

3. Expenses incurred by the shipowner or master in pro- 
tecting and preserving the goods, which give rise to a 
maritime lien, independent of possession (c). 



Artide 150. — Common Law Liertf<yr Freight, 

The Common Law lien for freight, which is a possessory 
lien, only exists where the agreed time for payment of 
freight is contemporaneous with the time of delivery of th© 
goods {d). 

(a) See Articlea 150-154. 

Q)) See Articles 117-120. 

(c) See Articles 101, 121, and Hingston v. Wendi (1876), 1 Q. B. D. 367, at 
p. 372. 

(rf) See per Brett, .T., in Allison v. Bristol Marine Insurcmoe Co, (1876), 
1 App. C, at p. 225, explaining Kirchner v. Venxis (1859), 12 Hoore, P. C. 361, 
at p. 390. 
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In the absence of express agreement there is^ therefore^ no 
lien for : — 

(1.) Advance freight, or fireight payable before the deli- 
very of the goods (e). 

(2.) Freight agreed to be paid after the delivery of the 
goods, or not due when the goods are claimed (/), 

Com 1. — Goods were shipped to be carried to Z. under bills of lading, 
*^ freight for the said goods to be paid at L., ship lost or not lost." llie 
ship was lost, bnt the goods were saved. The shipowners claimed a lien. 
Held, that there was no such lien without express agreement (jg), 

Ccue 2. — Goods shipped under a bill of lading, ** deliverable to order or 
assigns on payment of freight, as per charter .... the freight to be paid 
on unloading and right delivery of the cargo less advances in cash (h), at 
current rates of exchange .... half freight to be advanced by freighters' 
acceptance at three months on signing bills of lading, .... owner to 
insure the amount and deposit with freighter the club policy." The 
freighter gave his bill at three months for half freight, and the master in- 
dorsed on the bill of lading, '* received on account of the within freight 
£300 as per charter." On arrival, before freighter's acceptance became 
due, the captain heard that the ii^ighter was bankrupt, and refused to 
deliver the cargo, except the whole freight was paid. Held, that there was 
no lien on the cargo for the £300 advance freight (%), 

Com 3. — A charter provided for payment of freight at 33«. 3rf. per ton, 
the shipowner to have an absolute lien on the cargo for freight ; the captain 
to sign bills of lading at any rate of freight, but, should the total freight as 
per bills of lading be under the amount estimated to be earned by the 
charter, the captain to demand payment of the difference in advance. 
The captain signed bills of lading under the chartered rate, but did not 
demand payment of the difference. Held, there was no lien for such 
difference (Jc). 

Case 4.— -0. chartered a ship from A., to proceed to L. at 77s. 6(2. per 
ton fireight and hire, £250 to be advanced in cash on signing bills of lading, 

(e) SbwT. Kirchner (1857), 11 Moore, P. C. 21; Firchner v. Vmua (1859), 
12 Moore, P. C. 361. Ex parte Nyholm, In re Child (1873), 29 L. T. 634; Nelson 
T. Asiociaticm for Protection of Wrecked Property (1874), 43 L. J. C. P. 218; 
Tbmvaco v. Simpson (1866), L. R. 1 C. P. 363; Gardner r. Trechmann (1884)^ 
15 Q. B. D. 154. The case of GHkison v. Middleton (1857), 2 C. B., N.S. 134, 
adversely criticised in Kirchner v. VenuSt is distinguishable on the ground that 
a lien for all freight due under the charter was expressly given by the charter ; 
though, as this was not incorporated in the bill of lading, to make consignees for 
▼alue liable for it seems contrary to such cases as Fry r. Mercantile Bank (1866), 
L. R. 1 C. P. 689. In Neish v. Graham (1857), 8 E. & B. 505, there waa no such 
express lien, and it must be taken as overruled. 

(/) Foster v. Colby (1858), 3 H. & N. 705; Thompeon v. Small (1845), 1 C. B. 
828 ; Alsager v. St. Katharines Docks (1845), 14 M. & W. 794 ; Lucas v. Nockells 
(1828), 4 Bing. 729 ; the agreement to receive payment subsequently is treated 
as a waiver of the lien. 

(g) Nelson v. Association for Protection of Wrecked Property (1874^ 43 L. J. 
C. P. 218. 

(A) Held = to be paid in cash, less advances. 
I (0 Tamvaeo v. Simpson (1866), L. R. 1 C. P. 363. 

(A) Gardner v. I^echmann (1884), 15 Q. B. D. 154. 

T 2 
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and clearing at the custom house, and remainder on delivery at L. Ship 
to have an absolute lien for freight, dead freight, and demurrage. After 
the ship was loaded, and before she sailed, 0. failed, and his trustee dis- 
claimed the charter. A. claimed a lien on the cargo for at least the £250. 
Hdd, that, being advance freight, there was no lien for it by common law 
or custom, and that the clause in the charter was not enough to give a lien 
for it, and it was not *' freight ** (I), 

Case 5. — C. chartered a ship from A., freight to be paid £1250 at port 
of loading and £1000 on delivery, the remainder in cash two months from 
vessel's report inwards, and after right delivery of the cargo. A. to have 
an absolute lien on the cargo for all freight. IMd, that A. had no lien 
under the charter for the freight payable " after delivery of goods " (m). 



Article 151. — On what Ooods. 

The Common Law lien for freight applies to all goods 
coming to the same consignee on the same voyage for the 
freight due on all or any part of them (n), but not to goods 
on different voyages under different contracts (o). 



Article 152. — For what Amount (p). 

When, the ship being chartered, the consignee is the 
charterer or his agent, he will be bound by the lien for 
freight due under the charter (q), unless a new contract 
exonerating him has been made in the bill of lading (r). 

Where the consignee is an indorsee for value of the bill 
of lading from the charterer, or represents a shipper, other 
than the charterer, whether aware of the charter or not, he 
only will be bound by the lien for freight contained in the 
charter, as distinguished from the freight specified in the 
bill of lading, if a clear intention to that effect is shewn in 

(0 Bx parte Nyholm, In re Child (1873), 29 L. T. 634. 

(m) FosUr v. Colby (1858), 3 H. & N. 705. 

(n) Sodergren v. Fliyht (1796), cited, 6 East, 622 ; Perez v. Alsop (1862X 
3 F & F 188 

(o) BemalY. Pirn (1835), 1 Gale, 17. 

Ip^ See Article 144. Amount of freight. 

Iq) McLean v. Fleming (1871), L. R. 2 H. L. (So.) at pp. 133, 134; Kern v. 
Dealandes (1861), 10 C. B., N.S. 205; Campion y. Colvin (1836), 3 Bing., N.S. 17; 
Small Y. Moates (1833), 9 Bing. 574; Gledstanes v. Allen (1852X 12 C. B. 202. 
These cases, in view of later law, e.g. Fry t. Mercantile Bank (1866), L. R. 1 C. P. 
689, must be limited strictly to the charterer and persons identical with him in 
interest, and manj dicta in them are now no longer law. 

(r) As in Oullischen v. Stewart (1884), 13 Q. B. D. 317; and as suggested by 
Willes, J., in Pearson v. Qoschen (1864), 17 C. B., N.S., at p. 374. As to new 
contracts in the bill of lading, see Article 18 a ; and Bodocanachi v, Miibum 
(1886), 18 Q. B. D. 67. 
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the bill of lading (s). If a shipper ships goods in ignorance 
of the charter, he can decline to accept bills of lading for 
them in accordance with the charter but in an unusual form, 
and can demand his goods back free of expense, the liens in 
the charter or otherwise not attaching to them (t). 

Case 1. — C. chartered a ship from A.: — " The ship to have a lien on cargo 
for freight, 10s, per ton .... to be paid ou unloading of the cargo.'* 0. 
shipped goods under a bill of lading : — " Freight for the goods payable in L. 
as per charter/' and indorsed the bill to F. for value. Udd, that agaiost 
F. the shipowners had a lien only for the freight duo for the goods in- 
cluded in the bill of lading, and not a lien for the whole chartered 
freight (u). 

Vase 2. — C. chartered a ship from A., and put it up as a general ship : 
F. shipped goods in ignorance of the charter. The captain refused to sign 
bills of lading, except in terms of the charter, which gave liens for demur- 
rage, dead freight, &c., and refused to deliver up the goods. Hdd, that 
A. was bound to redeliver the goods to F. free of any claim for lien or 
charges (v). 

Article 153. — Lien : how waived. 

The shipowner's lien for freight may be waived : as by 
acceptance of a bill for the freight (x) ; by makiag tlie 
freight payable after the delivery of the goods (y) ; or by 
delivery without requiring payment, unless such delivery 
was induced by fraud (z). 



Article 154. — Li^n : how mairUained. 

The shipowner may do what is reasonable to maintain his 
lien, e,g. he may bring the goods back from their destina- 
tion, if the lien is not discharged there (a). He will not lose 

(5) Pears<m v. Goschen (1864), 17 C. B., N.S. 352 ; Foster v. Colby (1858), 
3 H. & N. 705 ; Fry v. MercantUe Bank (1866), L. R. 1 C. P. 689 ; Gardner v. 
Trechmann (1884), 15 Q. B. D. 154; The Norway (1864), B. & L. 226. See also 
ante^ Articles 18, 19. So far as GUkison v. Middleton (1857), 2 C. B., N.S. 134, 
is contrary to this, it must be taken as orerruled. See Article 150, note (e). 

(0 Peek V. Larsen (1871), L. R. 12 Eq. 378. The Stomoway (1882), 51 K J. 
Ad. 27, et ante. Article 18. 

[u) Fry V. MercantUe Batik, vide supra, 

[v) Peek Y. Larsen (1871), L. R. 12 £q. 378, and see ante. Article 18. 

[x) Tamvaco v. Simpson (1866), L. K. 1 C. P. 363 ; Ilomcastle v. Farran (1820), 
3 B. & A. 497. 

(i) Fwter V. Colby (1858), 3 H. & N. 705. 

(ar) Semble, that as such a delivery would not prevent stoppage m transitu, 
neither would it waive lien : vide Article 68, ante, 

(a) Edwards V. Southgate (1862), 10 W. R. 528; Cargo ex Argos (1873), L. R. 
5 P. C. 134. 
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his lien by consenting to hold as agent for the consignee Q)\ 
nor by warehousing the goods ashore, in his own, a statutory, 
or {demble) a hired warehouse (0). 

SvhmUted. — In the absence of express agreement or sta- 
tutory powers, the owner or captain has no power to sell 
goods on which he has a lien, to realise the freight due on 
them, unless the goods, having been abandoned by all 
persons entitled to them, have become his property. 

Note. — In England, the proceedings for maintaining and 
enforcing liens by means of warehousing with a stop for freight 
and sale are contained in 25 & 26 Yict. c. 63, §§ 68-78. See 
Appendix HE. 

Lien for OenercU Average : see Article 117. 
Lien for expenditv/re on cargo : see Article 101. 



Article 155. — Liens not supported by Common Law, 

There is no lien by Common Law : — 

(1.) For dead freight (d). 

(2.) To the holders of a bill of exchange drawn against a 
particular cargo, on such cargo, in the absence of express 
intention to give such a lien (e). 

(3.) To the shipowner, for wharfage dues on overside 
goods (/). 

(4.) For port charges, though the charterer has agreed to 
pay them {g). 

(5.) For demurrage, or damages by detention (h). 

(6.) Kor on goods shipped on ship's account (t). 

(6) AUan t. Gripper (1832), 2 C. & J. 218 ; Kemp v. Folk (1882), 7 App. C, 
ftt p. 584. 

(c) The Energie (1875), L. R. 6 P. C. 306 ; Mors U Blanch y. WiUon (1873)^ 
L. R. 8 C. P. 227. 

(d) See Article 161. 

(ej Robey v. Oilier (1872), L. R. 7 Ch. 695 ; Phelps t. Comber (1885), 
29 Ch. D. 813; Ex parte Dever, In re Suse (1884), 13 Q. B. D. 766: Frith 
y, Forbes (1862), 4 De G. F. & J. 409, the one case in which an express intention 
to give such a lien has heen found, has been so doubted, see especially Phelps r. 
Comber J as to be a very unsafe authority to follow ; see Brown ▼. Kough (1885), 
29 Ch. D. 848. 

(/) See Article 127 and notes ; Appendix II. ; Bishop ▼. Ware (1813), 3 Camp. 
360. If, howerer, the goods have been justifiably landed under Article 127, the 
wharfowner will have a lien for such wharfage dues. 

(g) Faith r. East India Co. (1821), 4 B. & A. 630. 

(A) Birley v. Gladstone (1814), 3 M. & S. 205, and tee Article 54. 

(0 Swan y. Barber (1879), 5 £x. D. 130. 
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Article 156.— Lien of Broker. 

A shipping agent or broker has a lien on the bill of lading, 
and so indirectly on the goods^ for his charges (h). 



Article 157. — Lien ly express Agreement. 

m 

Where a lien for certain charges is expressly stipulated 
for, the fact that such a lien is inconvenient will be no 
answer to the express terms of the agreement (Z). 

Thus there may be liens by contract for : — 

(1.) Dead freight (m). 

(2.) Demurrage or damages for detention (n). 

(3.) Advance freight (o). 

(4.) Charterparty freight^ as against the holder of the 
bill of lading (p), 

(5.) ** All moneys becoming in any way due to the ship* 
owners under the provisions of the bill of lading." 

(6.) *^ All fineSy and expenses^ or losses by detention of or 
damage to vessel or cargo^ caused by incorrect description 
of goodsy or shipment of dangerous goods without notice.** 

(7.) "All previously unsatisfied freight and charges on 
other goods due in respect of any shipment by any steamer 
or steamers of this line from either shipper or consignee, 
such lien to be made available at shipowner's option by sale 
or otherwise " ( j). 

(k) Edwards t. Sauthgate (1862), 10 W. R. 528. 

(0 McLean r. Fleming (1871), L. B. 2 H. L., Sc. (at p. 135). The fact th«t « 
clause giring the lien is in the bill of lading, is not conclusiye that it is part <^ 
the contract between the parties: see Crooks y, Allan (1879), 5 Q. B. D. 38, and 
pp. 7, 8, ante, 

(m) See Article 161. 

(n) See Article 54. 

To) See Article 137. 

[p) See Articles 19, 144, 152. 

[q) This clause would seem to require a good deal of large print to caU shipper*! 
attention to it. 
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SECTION XII. 

DAMAGES. 

Article 158. — Btde of Damages. 

Where two parties have made a contract^ which one of 
them has broken^ the damages which the other ought to 
receive should be such as may reasonably be supposed to 
have been in the contemplation of both parties at the time 
they made the contract^ as the probable result of the breach 
of it. 

Thus where special circumstances exists by reason of which 
a breach of the contract would cause greater loss than would 
naturally occur from the breach of a contract of that kind : — 

(1.) If those special circumstances were known to both 
parties at the time of making the contract^ and such know- 
ledge formed the basis of the contract^ the person breaking 
the contract will be liable for the damages naturally resulting 
from a breach under such special circumstances. 

(2.) If such special circumstances were either unknown 
to the party breaking the contract, or being known did not 
form the basis of the contract, he would only be liable for 
the damages naturally and usually resulting from a breach 
of the contract, as he understood it (a). 



Article 159. — Damages for failure to carry safely. 

Where goods are not delivered by the vessel contracting 
to carry them (&), the damages will, in the absence of special 

(a) Eadley v. Baxendale (1854)> 9 Ex. 341, at p. 354; Lepla ▼. Kogers (1893), 
1 Q. B. 31 ; Mayne on Damages. 
(6) Cf. Smith v. Tregarthen (1887), 56 L. J. Q. B. 437. 
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circumstances in the contract, be the market value of the 
goods when they should have arrived, less the sums which 
the cargo owner must have paid to get them, such as 
freight (c). Where goods are delayed by the late arrival 
of the ship contrjwjting to carry them, through causes for 
which the shipowner is responsible, semble, that the cargo 
owner can only recover damages in the form of interest on 
their value during the delay (d). The damages recoverable 
will not include damage by loss of market (e), or by a fall 
in the price of such goods (/), or by stoppage of business 
through their non-delivery (g), and will not be affected by 
the fact that the cargo owner had sold the goods to arrive 
at a price higher (h) or lower (i) than the market price in 
fact on the presumed date of arrival. 

But, where it is part of the common knowledge of the 
contracting parties that the goods are wanted for a parti- 
cular market, or for a particular season, at which they will 
command a special price, or to fulfil a special sub-contract, 
damages for the loss of such market, season, or sub-contract 
may be recovered (i). 

Case 1. — Groods shipped on A.'8 ship were lost through causes for which 
A. was liable. The shippers had paid part of the freight in advance, and 
without A.*s knowledge had sold the goods to arrive for £3 per ton. The 
market price on the day when the ship should have arrived was £3 5«. per 
ton. Eddy that the shippers were entitled to recover £3 6s. per ton less 



(c) Bodocanachi v. MUbum (1886), 18 Q. B. D. 67. 

Id) Cf. British Columbia Co. v. Nettleship (1868), L. R. 3 C. P. 499. 

le) Many bills of lading ezpresBly provide that the ship shall not be liable for 
claims for delay, loss of market, or sea risks, if the goods are carried past their 
destination. The Eastern trade, however, has usually the clause : " That such 
goods are when found to be sent back at ship's risk and expense, and subject to 
any proved claim for loss of market." The stipulation that the shipowner shall 
not be liablfr^ for more than the invoice cost of the goods is very usual. There is 
sometimes a clause, " price, in case of short delivery, to be the market price of 
the day at port of discharge, on the day of steamer's reporting, less charges and 
brokerage." There are usually clauses limiting the time within which claims 
will be recognised. See anU^ pp. 164, 222. 

(/) The Parana (1877), 2 P. D. 118. See also, for case of tort. The Notting 
Hill (1884), 9 P. D. 105 ; and the principles laid down in the collision cases of 
TheArgerUino (1889), 14 App. 0. 519 (loss of freight); The Blenheim (ISS5), 
10 P. D. 167 (damage to cargo) ; The City of Peking (damages for detention) 
(1890), 15 App C. 438. 

(jg) British Columbia Co. v. Nettleship (1868), L. R. 3 C. P. 499. 

(A) The St. Cloud (1863), B. & L. 4. 

(0 Bodocanachi v. Milbum (1886), 18 Q. B. D. 67. 

ik) The Parana (1877), 2 P. D. 
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what they must have paid to get the goods; viz. the balance of the 
freight (Z). 

Com 2. — ^F. shipped goods on A.'s ship, and afterwards, unknown to A^ 
effected a sub-contract for resale of them. The goods were damaged by bad 
stowage, and in consequence F. was unable to fulfil the sub-contract. Etld^ 
that F. could not recover the profits lost under the sub-contract as damages 
from A. (m). 

Case 3.— A.'8 master, E., signed bills of lading for 400 bales of cotton at 
Wilmington, *' shipped on board the Carhis Bay for Liverpool." That ship 
oould only take 165 bales, and £. ordered the remaining 235 bales to Iw 
shipped on board the Wylo also for L. The CarhU Bay arrived on 
October 26, the Wylo on October 29 ; between these dates the price of 
cotton fell. The shippers sued E. under the BOls of Lading Act for 
damages for the non-delivery by the Carina Bay, Edd, that on such 
non-delivery, the shippers were entitled to the market value of the goods 
on October 26 as damages ; that they might receive the goods ex Wylo 
on October 29, in part satis&ctiou of such damages; but were still 
entitled to recover the difference in price between October 26 and 29, as 
damages (n). 

Case 4. — ^F. shipped hemp on A.'s ship ; owing to defective engines, the 
ship took 127 days on the voyage, 65 days bMsing an average voyage. 
During the delay the price of hemp fell ; and the consignee claimed his 
loss as damages from A. HM^ he could not recover it (o). 

Case 5. — F. ships cattle from the States for the Christmas Smithfield 
market, such shipment and the usual fall of the price of dead meat after 
Christmas being well known in the cattle trade. Owing to the ship's un- 
seaworthiness, the cattle miss the Christmas market. BubmUted^ that the 
shipper can recover the loss by the fall of price, from A. (jp). 

Case 6. — F. shipped on A.'s ship several cases containing machinery for 
a sawmill at Z., and described as ^ merchandise." A. knew the general 
nature of the shipment. On arriving at Z. one of the cases was missing, 
and the sawmill could not be erected till it had been replaced, ffdd, that 
F. was entitled to the costs of replacing the missing machinery at Z., and 
to 5 per cent, interest on such cost, for the delay, but not to damages for 
the estimated profits of the mill during the delay (q). 



Article 160. — Damages for failure to load tmder Charter (r). 

In an action against charterer for not loading a cargo, 
the measure of damage is the amount of freight which would 

(0 Bodocanachi Y, MUbwn (1886), 18 Q. B. D. 67. 

(m) The St, Cloud (1863), B. & L. 4. 

(«) Smith V. Tregarthen (1887), 56 L. J. Q. B. 437. If the Carhis Bay had 
been unjustifiably delayed from Oct. 26 to Oct. 29, the shippers oould not hare 
recovered for the fall in the market. See The Parana (1877), 2 P. D. 118. 

(o) The Parana (1877), 2 P. D. 118. 

Ip) On authority of Mellish, L.J., in The Parana, supra, at p. 121, but a similar 
point was actually so decided by the Court of Appeal in an unreported case in 
1881. 

(q) British Columbia Co. ▼. Nettleship ri868), L. R. 3 C. P. 499. 

(r) This will be the form of action if a charterer wrongfully throws up the 
charter under a cancelling clause : Hiak y. Tu>eedy (1890), 63 L. T. 765. 
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have been earned nnder the charter («), after deducting 
the expenses of earning it^ and also any net profit the ship 
may have earned during the period of the charter (t). It 
is probable that any freight the ship might have earned by 
reasonable diligence after the final breach is to be deducted 
also (u). 

In an action against shipowner for not furnishing a ship 
to receive cargo under a charter, the measure of damage is 
the market value of the ship to the charterer at the time 
she should have loaded, viz., the rate of freight she could 
obtain at that time, less the amount which the charterer 
must have paid to get her, i.e. the freight payable under 
the charter which was broken. If the charterer in fact 
charters a vessel to replace her, the excess freight he has to 
pay will he^ prima facie, the measure of damages (v) ; but he 
need not make a substituted charter if the rate of freight 
demanded is unreasonable (x). 

The owner, or captain, or charterer is not bound to accept 
another offer inconsistent with the charter before there has 
been a final breach of the charter by the charterer or ship- 
owner, accepted by himself (y) : it is probable that after 
such final breach he is bound to do the best for himseK and 
the charterer or shipowner (w). 

Case 1. — Charterers of a vessel, allegmg that through delay in the ship's 
arrival they were not liable to load her, offered, before the expiration of tne 
lay-days, to provide a cargo if the master would go under protest to an 
island ninety miles off. Held, that the master was not bound to accept 
such an offer, which he might reasonably believe would amount to rescind- 
ing the original charter (z). 

Case 2. — A ship was chartered to go to X., where the charterer was 



(5) As to method of calculation, see Article 144; and Capper v. Forster (1837), 
3 Bing. N. C. 938 ; Cockbum ▼. Alexander (1848), 6 C. B. 791 ; Warren v. Pea- 
body (1849), 8 C. B. 800 ; see also Mayne on Damages, p. 271. 

(0 Smith v. Maguire (1858), 3 H. & N. 554; Stanifarth v. Lyall (1830), 
7 Bing. 169. 

(u) See Note 2, and cases cited : for special cases of damage, see Sparrov v. 
Pans (1862X 7 H. & N. 594; Beugh v. Escombe (1861), 4 L. T. 517. 

(v) Featherston r. Wilkinson (1873), L. R. 8 Ex. 122 ; see also Farker r. James 
(1814). 4 Camp. 112. 

(x) See Note 2, sub, 

(y) Harries v. Edmonds (1845), 1 C. & K. 686 ; Euds(m v. Hill (1874), 43 L. J^ 
C. P. 272. 

(z) Hudson V. HUl^ vide supra. 
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cither to load or to give notice that he would Dot load, {mying at the same 
time £500. Ihe ship went to X. The charterer neither loaded nor gave 
the notice; the ship returned by Y., making a larger freight than if she 
had returned straight from X . Heldj that the shipowner could not recover 
the £500, as the charterer had given no notice, but only unliquidated 
damages, and that, as he had profited by the breach, the damages were 
nominal (a). 

Case 3. — A.'s ship was chartered by C. to load coal at X. and proceed to 
Z. A. broke his contract. 0. chartered another vessel, at a higher 
fn'.ight, and purchased coal at a higher price, the first cargo being lost 
through the delay. Held, C. could recover from A. as damages : (1) the 
excess freight paid ; (2) primd facie, the excess price of coal, but that 
A. might meet this by showing a corresponding rise in the value of coal 
at Z. (b). 

Note 1. — *' To load in regular turn,** — Where the " regular turn" 
is lost through the negligence of one of the parties, he will be 
liable for all subsequent delay resulting from such. loss. Thus, 
a ship chartered to load in " regular turn " lost her turn through 
default of the charterer, and was detained eleven days till her 
turn came round again, when she was detained three days by 
weather before she could begin to load. Held, that the charterer 
was liable for the whole fourteen days* delay, the three days' 
delay being the legal and natural consequence of his first 
default (c). 

Note 2. — In favour of estimating, in reduction of damages, 
freight the master might reasonably have earned, is the case of 
Harries v. Edmonds (1845) (d) ; where a ship was chartered at 
28. &d, per quarter to carry oats from X. to Z., six days being 
allowed for loading at X, ; before the six days were up, the 
charterer's agent ofifered a cargo at 2s, 6d., and said the char- 
terer's broker would pay the difference. Th^re was also an offer 
of a cargo at 2«. 2d,, conditional upon calling at Y. Both these 
offers were refused. After the lay-days expired, the captain had 
other offers, and ultimately took a eargo at Is. 9d. Held, that 
the captain was not bound to accept either offer before the lay- 
days expired, but that after the lay-days expired he was bound 
to accept the best offer, so as to relieve the charterer as far as 
possible. This is supported by a dictum of Bramwell, B., in 
Bradford v. Williams (1872) (e) : "the captain would clearly be 
bound to find some occuption for his ship ; otherwise, when he 
brought his action the charterer would have good cause to oom- 



(a) Staniforth v. Lyall (1830), 7 Bing. 169 ; Beil v. Puller (1810), 2 Taunt. 
286, where the charterer was allowed to earn both charter freight and freight 
aliunde, turns on an express proviso in the charter. 

(6) Featherston v. Wilkinson (1873), L. R. 8 Ex. 122. 

(c) Jones V. Adamson (1875), 1 Ex. D. 60 ; see also Taylor v. Clay (1846), 
9 Q. B. 713. 

(ci) 1 C. & K. 686. 

le) L. R. 7 Ex., at p. 262. 
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plain." In Frost v. Knight (1872) (/), Cockburn, C.J., said : " In 
assessing the damages for breacli of performance, a jury will, of 
course, take into account whatever the plaintiff has done, or has 
had the means of doing, and as a prudent man ought in reason 
to have done, whereby his loss has been, or would have been, 
diminished " 

On the other hand, in Smithy. Maguire (1S58) (^), Martin, B., 
doubted " whether a party who breaks a contract has a right to 
say to the other party : * I will not pay you the damages arising 
from my breach of contract, because you ought to have done 
something else for the purpose of relieving me of it/ I am not 
prepared to say that a shipowner who has lost his freight by 
reason of a breach of contract by the charterer is bound to go 
and look for employment for his ship, so as to relieve the charterer 
from the consequences." In Brown v. Mutter (1872) (h\ where 
the contract was to deliver 600 tons of iron, one third in each of 
the months, September, October, and November, and in August 
the vendor gave notice that he did not mean to deliver any 
iron, it was argued that the purchaser should at once have made 
a new contract for such iron ; but the Court held " that he was 
not bound to enter into such a contract, which might be either 
to his advantage or detriment, according as the market might 
fall or rise. If it fall, the defendant might fairly say that tie 
plaintiff had no right to enter into a speculative contract, and 
insist that he was not called upon to pay a greater difference 
than would have existed had the plaintiff held his hand. ... I 
do not think the plaintiff could be called upon to enter into a 
fresh contract . . and if it should happen that he might have 
done better for the defendant by waiting and making no specu- 
lative contract, the defendant would have in his turn a fair right 
to complain that his loss had not been mitigated as far as 
possible." Though the reasoning here seems at first sight to 
confirm the view taken by Martin, B., it will be noted that : 
(I) the right of the defendant to have his loss mitigated in 
some way is recognised ; (2) there is a wide distinction between 
the refusal to load a ship, where there is at once a fixed maximum 
of damage, the freight, less the expenses of earning it, which 
may be lessened by substituted freight, less its expenses, and a 
refusal to deliver goods at some future period, where it is un- 
certain what the loss ultimately sustained will be, and where a 
heavy fall in the market may convert the purchaser's loss into 
a gain. While, therefore, the results of a new contract made on 
the breach of the old one must, in the case of iron, be very 
speculative and uncertain, in the case of the ship such a contract 
will usually mean a reduction of damages. In Boper v. Johnson 
(1873) (t), where the facts were similar, the Court, in the 



(/) L. R. 7 Ex. Ill, at p. 115. (h) L. R. 7 Ex. 319. 

(<7) 3 H. & N. 554, at p. 567. (i") L. R. 8 C. P. 167. 
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abeenoe of eyidenoe that a new oontraot oonld have been obtained 
on terms that would mitigate the purchaser's loss, fixed the 
measure of damages at the difference between the contract-prioe 
and the selling-price on each day of delivery. But the judges 
admitted that if the vendors had shewn that the purchasers 
might have made a new contract to diminish their loss, such 
evidence would have been available in reduction of damages. 

In WiUonv, Hicks (1S57) (h), the question of what the captain 
could reasonably have done after breach was left to the jury, 
to aid them in estimating the damages. This case, however, 
seems directly contrary to Harries v. Edmonds (1845) (I), and 
Hudson V. Hill (m), in that the alternative proposals were made 
to the captain before his lay-days had expired. A similar ques- 
tion of reasonableness was raised in Hudson v. Hill, Mayne on 
Damages (4th ed. pp. 165, 275) treats the matter as unsettled. 

Though the cases are inconsistent, the better opinion seems to 
be that freight, which a reasonable owner might and would have 
obtained after final breach, must be reckoned in reduction of 
damages, after deducting the expenses of earning it. It will 
certainly be safer for the captain to earn the best freight in his 
power. 

So, also, a shipper of goods must do what is reasonable to lessen 
his loss from a breach of contract by the shipowner ; thus, he 
must purchase goods to supply the deficiency at the lowest price. 
If he can avoid delay by paying a small sum for dues, he should 
do so, recovering it from the shipowner ; and he cannot recover 
damages for delay which he might have so avoided (n). 

This view is supported by the dicta of Sir J. Hannen in Hie 
Blenheim (o), that the plaintiffs in an action for damage to cargo 
by collision ought to have tried to diminish the loss as much as 
possible ; and of Lord Herschell in Hie Argentine (p), that what 
the shipowner could have earned on another adventure should be 
set off against any sum allowed him for loss of voyage by 
collision. 



Artide 161. — Dead Freight, 
** Dead freight " is the name given to damages, whether 



(A) L. J. 26 Ex. 242. 

(0 1 C. & K. 686. 

(m) 43 L. J. C. P. 273. 

(n) M6ller ▼. Jecks (1865), 19 C. B., N.S. 332; Alexiadi ▼. Bobinson (1861X 
2 F. & F. 679 ; aliter if the sum is exorbitant: see The Nonoay (1864), 12 L. T., 
at p. 62 ; and per M. Smith, J., at 19 C. B., N.S. p; 341. 

(o) (1885), 10 P. D., at p. 171. 

(p) (1889), 14 App. Cas., at p. 524. 
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liquidated or unliquidated, claimed for breach of a covenant 
in a charter to famish a full cargo to a ship (q). 

For such damages no lien on goods actually carried in 
the ship exists at Common Law (r) ; but such a lien may be 
given by usage, or express contract of the parties (q). 

Case 1. — ^A vessel was chartered to carry a fiill cargo of bones at so much 
per ton, the shipowner to have a lien on the cargo for '' freight, dead freight, 
and demurrage." Only 386 tons were shipped ; 210 tons more could have 
been shipped. The master claimed a lien on the cargo shipped for damages 
for failure to ship the 210 tons. Hdd^ that the charter gave him such a 
lien (j). 

Case 2. — A ship was chartered to load a full cargo at named freights, 
"but, if the ship should not be fully laden, C to pay not only for the 
goods which should be on board, but also for so much in addition as the 
ship could have carried. And, in case no goods were shipped, then G. 
should at the end of the voyage pay full freight for the vessel to A. as if 
she had been fally loaded." A full cargo was not shipped, and the master 
claimed a lien on the goods carried for " dead freight " due for goods not 
carried* Eddy that no such lien existed at Common Law (s). 

Note, — ^It is doubtful whether the term " dead freight " must 
not be confined to damages ascertained or ascertainable by the 
charter itself, t.e. liquidated damages for breach of covenant to 
furnish a full cargo. In support of this view we have the cases 
of Pearson v. Ooschen riSe-f) (/), and Gray v. Carr (1871) («). 
In Pearson v. Goschen there was a charter to load a full cargo at 
90«. per ton, the master to have an absolute lien for all freight, 
dead freight and demurrage on the said cargo laden on board. 
Damages were claimed for short loading, and the cai^o detained 
under the lien for " dead freight " The Court, Williams, Willes, 
Byles, and Keating, JJ., held that the term *' dead freight " did 
not include " damages in respect of room lost in consequence of 
the charterers not loading according to the charter," and that, 
though there was nothing else in the charter for the term ** dead 
freight " to apply to, the clause as to lien, being an ordinary 
printed clause, need not necessarily have a precise meaning given 
to every word in it. The next case in point of time was McLean 
V. Fleming (q), a Scotch case, decided in May, 1871, where the 
House of LordB held that a lien for dead freight, meaning unliqui- 
dated damages, might be given by specific contract. Lord West- 
bury expressly dealt with the inconvenience of a lien for an un- 
liquidated sum, by admitting it, but saying : ** It was impossible 



(g) McLean v. FTeming (1871), L. R. 2 H. L. (Sc.) 128. 
(r) PhiUips v. Jiodie (1812), 15 East, 547 ; Birley v. Gladstone (1814), 3 M. & S. 
205. 

(5) Phillips ▼. Podie : Xfide supra, 
(0 17 C. B., N.S. 352. 
(u) L. R. 6 Q. B. 522. 
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to set up any consideration of inconvenience in answer to the 
clear terms of the contract." Lord Chelmsford rather weakened 
the judgment by saying that the case " could hardly be considered 
as one of unliquidated damages, because the proper measure of 
damages was the amount of the agreed freight on the deficient 
quantity of 210 tons," though, he added, whether the damages 
were liquidated or unliquidated, the charter gave a lien for them. 
Lord Westbury said that the calculation at the agreed freight 
per ton was not correct, as it took no account of the expenses of 
loading and carrying the 210 tons ; and that, therefore, the 
damages must be unliquidated. Lord Colonsay also held it 
equally clear in principle and authority that there might be, by 
express contract in the charter, a lien for unliquidated damages 
as " dead freight." The Lords expressly abstained from dealing 
with Pearson v. Ooschen, on being informed that it was about 
to be considered in another case in the Exchequer Chamber. 
This was Gray v. Carr (decided June, 1871): the arguments 
in this case were heard before the judgments in MclJean ▼. 
Fleming^ of which the judges appear to have seen a note, though 
not a very full one, and some of them in giving judgment ex- 
pressly deal with the case. In Gray v. Carr there was a charter 
to load a full cargo ; an absolute lieu on the cargo for all freight, 
dead freight, demurrage, and average ; short shipment ; and a 
lien claimed for damages suh nomine '* dead freight : " the damages 
were not ascertainable from the charter. On these facts, Kelly, 
C.B., Channel, B., and Willes and Brett, JJ., held such a lien not 
sustainable, the damages claimed not being dead freight, while 
Bramwell and Cleasby, BB., dissented. The majority took the 
view that " dead freight " only meant liquidated damages, and 
distinguished McLean v. Fleming^ on Lord Chelmsford's sugges- 
tion that the damages were there ascertainable from the charter. 
They dwelt on the inconvenience of a lien for an unascertainable 
amount (w), and met the argument that if" dead freight " did not 
mean this, there was nothing in the charter that it could mean, 
by the suggestion in Pearson v. Goschen^ that in contracts written 
into a general printed form, it was not necessaiy to give a 
meaning to every word in print. They expressly followed 
Pearson v. Goschen. Of the minority, Bramwell, B., admitting 
it was not necessary to give every word in print a meaning, 
apparently held the point doubtful, but for McLean v. Fleming 
which bound him, while Cleasby, B., took the line that in Gray 
V. Garr, the '* dead freight " was capable of liquidation with very 
little trouble. 

Clearly, if the view of McLean v. Fleming taken in Gray v. 
Carr is correct, dead freight must be limited to " damages 
ascertained or ascertainable from the charter," and this con- 



(c) Cf. Clink V. Radford (1891), 1 Q. B. 625, per Lord Esher at p. 629 ; 
Bowen, L.J., at p. 631 ; Fi-y, Lj., at p. 633. 
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stmotion would, I think, be far more GonYenient for meroantile 
purposes; but the judgment in McLean v. Fleming distinotly 
admits a lien for unliquidated damages by express agreement. 
It is, indeed, a decision in a Scotch case ; but, " so &r as it proceeds 
upon principles of general jurisprudenoe, it ought to have weight 
in England ' (per Lord Selbome in Eunng v. Orr-Ewing (1885) (x)) 
and the question was almost entirely discussed on the authority 
of the English cases. The early cases of PhiUipe v. Bodie and 
Birley v. Gladstone contain expressions supporting either view ; 
but, on the whole, they fevour the view of the House of Lords ; 
and it is submitted that English Courts at the present day will 
be bound by McLean v. Fleming, and that Pearson v. Goschen 
and Gray v. Garr on this point must be treated as overruled (y). 



(jp) L. R. 10 A pp. Cas. 453, at p. 499. 

(v) The Scotch Courts have considered the relation of McZ^ean v. Fleming and 
Oray T. Carr in OardtH&r t. Maofarkme (1889), 16 Sc Sees. C, 4th Ser., p. 664. 
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SECTION xm. 

JUBISDIOnON. 

Thb following English tribunals have jnrisdiction to 
decide disputes arising on charterparties or bills of lading >- 

L The High Court of Justice ; either in 
(a.) The Queen's Bench Division, or 
(b.) The Probate, Divorce, and Admiralty Division; 
Admiralty Jurisdiction. 

n. The County Courts, 
(a.) Under tiieir Admiralty Jurisdiction ; 
(b.) Under their Common Law Jurisdiction. 

I. The High Coubt of Justice. 

With the limitations mentioned below, the Queen's 
Bench Division has jurisdiction to decide all disputes 
arising on charterparties and bills of lading. 

The Court of Admiralty had, before 1878, no original 
jurisdiction over claims arising on charterparties and bills 
of lading (a), other than that arising under the Act of 
1861 (J). The Judicature Act of 1873 (c) gave to every 
judge of the High Court any jurisdiction which might have 
been exercised by any single judge of the Courts whose 
jurisdiction was transferred to the High Court. The two 
judges of the Admiralty Division have therefore, now, 
besides their original jurisdiction under the Act of 1861 (i), 
the same jurisdiction to deal with disputes arising on 
charterparties and bills of lading as is possessed by any 
judge of the Queen's Bench Division. 



i 



a) Cf. ne Cargo #« Argo$ (1872), L. B. 5 P. C^ at p. t46. 
6) U Viet, c 10, § 6, vide pott^ p. 292. 
(c) 86 ft 37 Vict, o ee, § 89. 
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The limits of the jturisdiction of the High Court arige : — 
(I.) When the defendant is out of the jurisdiction ; or 
(n.) When the amount in dispute and recovered is 
less than £50. 

(I.) When the defendant is out of the jurisdiction {i.e. out 
of England and Wales), leave to serve a writ upon him out 
of the jurisdiction, thus subjecting him to the jurisdiction 
of the English Courts, can be obtained : — 

(1.) When the action is founded on any breach within 
the jurisdiction of any contract wherever made, which, 
according to the terms thereof, ought to be performed 
within the jurisdiction, unless the defendant is domiciled 
or ordinarily resident in Scotland or Ireland (d). 

Thus where freight is to be paid in England, or the goods 
delivered in England, a case for service under this rule 
would arise, but the contract must expressly or by implica- 
tion require performance within the jurisdiction. Thus, in 
BeU V. Ardwerp Line (a), a charterparty imder which the 
charterers agreed to indemnify the shipowners against 
lighterage which would be incurred at Kio was held not to 
fall within this rule. It follows from the same case that it is 
not enough that part of the contract as to which no breach is 
alleged is to be performed within the jurisdiction ; the breach 
complained of must be of a part of a contract to be per- 
formed within the jurisdiction. 

(2.) When any person out of the jurisdiction is a neces*- 
sary or proper party to an action properly brought against 
some other person duly served within the jurisdiction (/). 

Thus, in Massey v. Heynes (^), where a foreigner disputed 
that he was bound by a charter made by an alleged agent of 
his in England, leave was given to serve him under this rule 
in an action against himself on the charter, or in the alter- 
native against the agent for breach of warranty of authority. 
But in Flower v. Bcae (A), a writ issued against a Scotch ship- 



(d) Order XI^ r. 1. sab-fl. E. 

(«) (1891), 1 Q. B. 103 ; cf. The Eider (1891) P. 119. 

(/) Order XL, r. 1, sab-s. O. 

Ig) (1888), 21 Q. B. D. 330. 

(A) 7 T. L. R. 280 ; cf. also WitUd ▼. QcJbram (1893), 1 Q. B. 577. 

U 2 
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owner and a London broker to settle the amonnt of liability 
on a general average bond was not allowed to be served 
on the Scotch shipowner, on the ground that the broker was 
colourably joined and not a proper party to the action. 

Where a proposed defendant is out of the jurisdiction, 
another remedy is furnished by the Admiralty Jubibdic* 
TiON Act, 1861 (t). 

(n.) The limitations on procedure in the High Court 
occasioned by the amount in dispute and recovered are as 
follows (i) : — 

(1.) If the plaintiff brings in the High Court an action 
founded on contract, and recovers less than £20, he shall 
have no costs, if the action could have been commenced in 
the County Court. If he recovers more than £20, but less 
than £50, he shall not be entitled to any more costs than 
he would have obtained on such a judgment in the County 
Court (Z). 

(2.) If such an action is founded on tort, and the plain- 
tiff recovers less than £10, he shall have no costs ; if more 
than £10 but less than £20, he shall have only County 
Court costs (Z). But in either case the High Court may 
certify for costs on the High Court scale (Z). 

(3.) If, in the Admiralty Division, the plaintiff recovers 
less than £300 in an action which could have been com- 
menced in a County Court, he does not necessarily lose his 
costs (m), though the judge in his discretion may deprive 
the plaintiff of his costs on that ground (n). 

IL The County Coxtrts have jurisdiction of the following 
kinds : — 

(I.) Common Law : — 
(a.) Original, 
(b.) Bemitted. 

(0 24 Vict. e. 10, § 6 ; See Article 77, ante. 

(k) County Courts Act, 1888, § 116. 

(/) As to the power of the High Court to giye full costs, and the cases decided 
on this statute, see * The Annual Practice.' 

(m) Rocktit T. aippingdale (C.A.) (1891), 2 Q. B. 293 ; deciding that § 9 of 
81 & 32 Vict, c 71 is impliedly repealed. 

(n) Cf. ne Heraid (1890), 63 L. T. 324 ; The Ana (1891), P. 121 ; JTurSaltbum 
(1892), P. 333. Otherwise, if the action could not hare been brought in the 
County Court : 7^ Zeta (1892^ P. 285. 
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' (a.) OrigincA JwMUeHon. — ^Where the debt or damage 
cl^dmed does not exceed £50 (o). This may be increased 
by an agreement by the parties in writing (p). 

(b.) Bemitted, — ^Actions of contract where the claim does 
not exceed £100, though over £50, commenced in the 
High Oourt may be remitted to the County Oourt (;)• There 
is no penalty in the shape of disallowance of costs if they 
are not remitted. 

(U.) AdmirdUy JurUdicHan as to charterparties and bills 
of lading rests on the Acts of 1868 and 1869 (r), which give 
County Courts haying Admiralty jurisdiction power to deal 
with the following causes : — 

^'Any claim for damage to cargo • • • in which the 
amount claimed does not exceed £300." 

'^Any claim arising out of any agreement made in 
relation to the use or hire of any ship («), or in relation to 
the carriage of goods in any ship, and any claim in tort in 
respect of goods carried in any ship, provided the amount 
claimed does not exceed £300." 

The County Courts have jurisdiction in cases of charter* 
parties and bills of lading, though the Court of Admiralty 
had no original jurisdiction in respect thereof (^). 

Cases brought on the Common Law side of the County 
Courts can be commenced : — 

(1.) In the Court within whose district the defendant 
resides or carries on business at the time of plaint (u). 

(2.) By leave in either the Court within whose district 
the cause of action wholly or partly arose, or the Court 
in which the defendants or one of them dwelt or carried 



(o). County Courts Act, 1888, § 56. 

(l?) Ibid, § 64. Thifl jurisdiction is not ousted by the concurrent jurisdiction 
of the Court in Admiralty to the extent of £300 : see ; B. y. Judge of Southend 
a C/(1884), 13 Q. B. D. 142 ; Saovell y. Bevan (1887), 19 Q. B. D. 428. 

(q) Act of 1888, § 65. 

(r) 31 & 32 Vict. c. 71, § 3 ; 82 & 33 Vict, c 51, § 2. 

(s) This does not coyer bottomry bonds : The Elpis (1872), L B. 4 A. & E. I ; 
or Cardiff colliery guarantees : The Zeua (1888), 13 P. D. 188. 

(0 Cargo ex Irgos (1872), L. R. 5 P. C. 134 ; The Alina (C.A.) (1880), 5 5x. D. 
227 ; B, y. Judge of (Hty of London, Court (CJl) (1892)^ 1 Q. B. 973 ; Pugshy r 
Bopkine (CJl.) (1892), 2 Q. B. 184. 

(«) Act of 1888, § 74. 
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on businefls within six months before the issue of the 
plaint (t;). 

A remitted case on the Common Law side will be sent 
either to the Court in which it might have beencommenoed, 
as above, or to any Court convenient thereto (x). 

Cases on the Admiralty side may be commenced : — 

(1.) In the Court having Admiralty jurisdiction in which 
they could have been commenced as Common Law 
actions (y); or 

(2.) In the Court in which the vessel (z) or property to 
which the cause relates is at the commencement of the 
proceedings (a). 

(3.) If No. 2 does not apply, and only then, in the Court 
in or nearest to whose district the owner of the vessel, or 
property to which the cause relates, or his agent in England 
resides (h). 

The old limit of the right of appeal against decisions of 
the County Court in Admiralty to cases where more than 
£50 is recovered is repealed by §. 120 of the County Courts 
Act, 1888 (c). 



[v) Acton888,§74. 

«) Ibid, § 65. 
) Ibid. § 74 ; The Hero (1891), P. 294. 

) ThiB includes the chartered yessel in an action on a charterpart/ : The 
County of Durham (1891), P. 1. In an action for demurrage against consignees 
of cargo, the cause relates to the ship, not to the cargo : Pugshy y. Eopkins (C JL) 
(1892), 2 Q. B. 184. 

(a) 31&32Vict. c7I, §21. 

(6) 31 & 32 Vict. c. 71, § 21 ; FugsUy v, E<jpkinSf v. 8. 

(c) The Eden (1892), P. 67. 
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Fermi of BUh of Lading and Oharten. 

I ha^e not thought it neoessary to set out a large ntunber of 
bills of lading, tiiongh all the forms used by the leading ship- 
owners of London and Liyerpool have been considered in 
writing the previous pages. A ooUection of snoh bills will 
iJso be found in Mr. Leggett's book on Bills of Lading, bnt it is 
difSonlt to see how they increase the valne of a work like this. 
The three bills which follow have, however, been agreed npon 
as a compromise by merchants and shippers in the particular 
trades to which they refer, and I have accordingly inserted 
them, adding references to the articles where each clause will 
be found discussed. 

I have given three forms of charter, time and voyage, with 
similar references, and have also added what is known as the 
** negligence clause " in charters. 



(A.) COAL BILL OP LADING, 1886. 

Shiffed, in apparent good order and condition (a), by in and 

npon the good Vesid called the (h) now lying in the port of (c) 

and botmdfor (d) with liberty to caU cU any ports in any order ^ to 

aail without FHots, and to tow and assist Vessds in distress^ and to deviate 
for the purpose of saving life or property (e) ; and to he delivered in 

the like good order and condition at the aforesaid port of tmto 

or to his or their assigns (/^^ freight and aU other conditions as 
per Charteiparty (g). The act of God (A), perils of the sea (i)9fire (j\ 
barratry of the Master and Crew {k\ enemies (I), pirates^ and thieves (mu 
arrests and restraints of princes, nders, and people (n), collisions (o), 
stranding and other accidents of navigation (t) excepted (p), even when 

(a) Article 52. (t) Article 83. 

(6) Article 26. (j) Article 87. 

(c) Article 27. (k) Article 88. 

Id) Article 23. (f) Article 81. 

(e) Articles 99, 100. (m) Article 85. 

(/) ArUde 56. (n) Article 82. 

(a) Articles 19, 134. (o) Article 84. 

(A) Article 80. (p) Articles 79, 91. 
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oocoikmed hy negligenee^ drfavitj or error in Judgment qf the PUot, lituier, 
Mar%ner$f or other tervants of the Shipowners (q), 

Bhip not answerable for losses through exjdosion, hursting of holers, 
breakage of shafts, or any latent defwt in the machinery or huUf not 
resulting from want of due diligence by the Owners of the Ship, or any of 
them, or by the Ship^s Husband or Manager (r). 

General Average payable according to York-Antwern Bules (s). 

In Witness whereof, the Master or Agent of the said Ship hath affirmed 
to three BiUs of Ijodvng, all of this tenor and date, drawn as first, second 
and third, one of which BtUi being accomplished, the osiers to stand 
void (t). 

Dated in this day<f 188 • 

WSIOHT, QUALITT) AND CX>NTENTS UITKKOWN («)• 



(B.) GENERAL PRODUCE, MEDITERRANEAN, BLACK BEA. 
AND BALTIC STEAMER BILL OF LADING, 1885. 

Shipped, in good order and oondition (a;), by in and upon the 

r Steamship (y) now lying in the Port of (s) and bound 

(a) with liberty to call at any ports on the way for coaling or 
other necessary purposes (b) beiog marked and numbered as per 

margin, and to be delivered in like good order and oondition at the port 
of unto or to his or their assigns (c), he or they paying freight 

on the said goods on delivery (d) at the rate of and charges as per 

margin. 

It is mutuaUy agreed thai the Ship shall have liberty to sail wOhout 
Pilots ; to tow and assist vessels in distress ; to deviate for the purpose 
<f saving life (Jb) ; to convey goods in lighters to and from the Skip at the 
risk of the Owners of the goods but at the Ship*s expense ; and in ease 
the Ship shall put into a port of refuge for repairs, to tranship the 
goods to their destination by any other steamship (e). 

JU Act of Ood (/), Perils of the sea (g). Fire (A), Barratry of the Master 
and Crew (t), Enemies (J), Pirates, and Bobbers (jc), Arrests and 
Bestraints qf Princes, Btders, and People (I) and other accidents 
of navigation excepted (m). Strandings and Collisions (n), and oR 
Losses and Damages caused thereby, are also excited, even when 
occasioned by negligence, default, or error in judgment of the PHat, 
Master, Mariners, or other Servants of the Shipowners (o), and 
nothing herein contained sJidll exempt the Shipowner from liabQity to 
pay for damage to cargo occasioned by bad stowage, by improper or 

(q) Article 89. (e) Article 103. 

(r) Articles 29, 89. (/) Article 80. 

(«) Article 120. (g) Article 83. 

(Q Article 125. (A) Article 87. 

(u) Article 52. (i) Article 88. 

Ix) Article 52. 0) Article 81. 

(y) Article 26. (k) Article 85. 

(«) Article 27. (Q Article 82. 

(a) Article 23. (m) Article 83. 

S Articles 99. 100. (n) Article 84. 

Article 56. (o) Article 89 
(d) Article 145, 
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ifuufficient dunnage or ventilation^ or by improper opening o/valvee^ 
eluieeSf and portSj or by causes other than those above exc^tedj and aU 
• the above exceptions are conditional on the Vessel being seaworthy 
wJten she sails on the voyage, &u( any latent Dtfects in the Meichinery 
shall not be considered unstaworthiness provided the same do not 
result from want of due diligence of the Owners^ or any qf them^ or of 
the 8hip*s Husband or Manager (p). 

The Shipowner is not liable for Loss or Damage occasioned by Decay^ 
Putrefaction, Bust, Sweat, Change of Character {q). Drainage, LeaJcage^ 
Breakage (r), or any loss or damage arising from the nature ofihe goods 
or the insufficiency of packages ; nor for Land Damage ; nor for the 
obliteration or absence of Marks or Numbers ; nor for any loss or 
damage caused by the prolongation of the voyage. 

The Steepler, while detained at any port for the purpose qf codling, is at 
liberty to discharge and receive goods and passengers. 

The goods are to be applied for within 24 hours of Ship^s arrival and 
reporting at the Custom House, otherwise the Master or Agent is to be 
at liberty to put into lighters or land the same at the risk and expense 
of the Owners of the goods (s). 

In case of quarantine at any port, the goods destined for that port may be 
discharged into quarantine depot, hulk, or other vessel, as required for 
the Ship^s despatch. Quarantine expenses upon the said goods^ of 
whatever nature or kind, shall be borne by the Owners thereof 

The Master or Agent shaU have a lien on the goods for freight andpay^ 
ments made, if any, or liabilities incurred in respect of any chargee 
stipulcUed l^rein to be borne by the Owners of the goods (f). 

In case any pari of the within goods cannot be found during the Ship^s 
stay at the port of their destination, they are to be sent bade by first 
Steamer, at the Ship^s risk and expense, and subject to any proved 
claim for loss qf market. 

The Ship shaU not be liaMefcr incorrect delivery of packages wdess each 
of them shall have (een distinctly marked by the Shippers before 
shipment. 

Should grain or seed be delivered in a heated or damaged condition, and 
the receivers claim to deduct half-freight upon such damaged or heated 
portion, it shall be at the Master^s option either to allow the same, or 
to be paid full freight upon the quantity shipped according to the BUI 
of Lading, provided always that no portion of the same has been 
jettisoned or othervnse disposed cf on the voyage and the quantity 
delivened exceeds the quantity named in the Bill of Lading, 

Oeneral Average payable according to York- Antwerp Bules ( «). 

The Owner and Consignee of the goods and Shipovmer mutually agree to 
be bound by all if the above stipulations, exceptions, and conditions^ 
notwithstanding any custom of the ports of loading and discharging 
to the contrary. 
Ik Witness whereof the Master or duly authorized Agent of the 

said Ship hath afiBrmed to three Bills of Lading, all of this tenor and date, 

one of which hills heing accomplished, the others to stand void (sc). 
Dated in this day of 188 . 

WEIGHT, QUALITY, AlH) COimENTS UNKKOWN (y). 



(p) Articles 29, 89. (<) Article 157. 

Tq) Article 79, at p. 151. («) ArUcle 120. 



[r) Article 86. {x) Article 125. 

(y) 



(0 Article 127. ' (2^) Article 52, 
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(G.) MEDITERRANEAN, BLACK 8EA, AND BALTIC GRAIN 
CARGO STEAMER BILL OF LADING» 1886. 

Bhipfed, in good order and condition Q;), hy in and iipon the 

good Steam Veud called the (a) now lying in (h) and hound 

for (e) with liberty to caU at any ports on the way/or (wiling or 

o^her neeeuarypurpoees^toeail without Fuots, and to tow andaseiet VesaeU 
in dietresSj and to deviate for thepwrpoee qf saving life (d) ; and to 

he delivered in the like good order and condition a/t the irforeeaid port 
of unto or to hie or their aseigne (eX he or they paying 

freight and or demurragey if any, for the said goods (f), AU conditions 
asper Charterparty^ dated (g). The act qf Ood (h),perils qfthe 

eea (t), fire (J), barratry qf (he Master and Crew (A;), enemies (Q, pirale»f 
and robbers (fn\ arrests and restraints of princes, rulers, and pe^e (n), 
and other accidents of navigation (t ) eoxepted (o). Strandings and col' 
lisions (p), and all losses and damages caused thereby, are also excepted, even 
when occasioned by negligence, default, or error in judgment qf the Pilots 
Master, Mariners, or other servants of the Shipowners {q), but nothing 
herein contained shaU exempt the Shipowner from lidbilUy to pay for 
damage to cargo occasioned by bad stowage, by improper or insuffudeni 
dunnctge or ventilation, or by improper opening of valves, sluices andports, 
or Jfy causes other than those above excepted, and all the above exceptions 
are conditional on the Vessel being seaworthy when she sails on the voyage^ 
hut any latent defects in the machinery shall not be considered unseawormi" 
ness provided the same do not resmtfrom want of due diligence of the 
owners, or any of them, or qfthe Ship*s Husband or Manager (r), 

Genercd Average payable according to Torh-Antwerp Pules («). 

laying days have been used at tJie ports of loading. 

In Witness whereof, the Master of the said Ship hath affirmed to three 
puis of Lading, aM of this tenor and date^ one qf which PiUs being 
accomplished, the others to stand void (f). 

Dated in this day of 188 • 

QUANTITY AND QUALITT UNKNOWN (tt). 



(z) Article 52. (k) Article 88. 

(a) Article 26. (/) Article 81. 

6) Article 27. (m) Article 85. 

c) Article 23. (n) Article 82. 

(d) Articles 99, 100. (o) Articles 79, 91. 

(«) Article 56. (p) Article 84. 

(f) Article 135. (g) Article 89. 

(g) Articles 19, 134. (r) Articles 29, 89. 



t 



(A) Article 80. (s) Article 120. 

(0 Article 83. (0 Article 125. 

0) Article 87. (u) Article 52. 
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(D.) THE 1890 BLACK 6£A GHABTEB-PARTT 

London^ 18 

It 18 this day mutually flgroed between (a;) Owner of the good 

Steamer called the Flag (y), and classed (%) ' of the measure- 

ment *^" Register Tons, or thereabouts (a), whereof is 

Master, now (&) and of Freighters. 

1. That the said steamer, being tight, staunch, and strong, and every 
way fitted for the voyage, (c^ having leave to take a cargo for owner's benefit, 
from any ports in the United Kingdom, or Continent, or Mediterranean 
direct, and (or) to any ports in the Mediterranean, Adriatic, Black or Azoff 
Seas, and (or) any ports on the way {d\ shall with all convenient speed, 
sail and proceed to (e^ and as tnere ordered by within six 
running hours of amval, or lay days— Sundays only excepted — ^to count, 
to (e) or so near thereunto as she may ^ely get (/), and there load, 
always afloat (^), from the factors of the said freighters, a full and 
complete cargo (A) (but not exceeding tons, English weight) of 
wheat and (or) seed and (or) grain at the option of the freighters (if a 
mixed cargo, notice of the descriptions and quantities to be given before 
loading commences, and the heaviest goods to be supplied first) which said 
freighters bind themselves to ship, not exceeding what she can reasonably 
stow and carry over and above her tackle, apparel, provisions, and 
furniture ; and being so loaded shall therewith proceed to a safe port (t) in 
the United Kingdom, or a safe (i) port on the Continent, between Havre 
and Hamburg (i)oth inclusive) or to a safe (i) port in the Adriatic or 
Mediterranean Seas (Spain excluded). 

2. Orders for the United Kingdom, Continent, or other stipulated port, 
unless given on signing Bills of Lading, are to be given at Gibraltar within 
twelve running hours of arrival, or lay days — Sundays only excepted — ^to 
count 

3. The Charterer has the right to order the steamer from Gibraltar to 
Queenstown, Falmouth or Plymouth (at Master's option) for final orders 
to be given within twelve running hours (twenty-four at Queenstown) of 
arrival, or lay days — Sundays only excepted — to count, for the United 
Kingdom, Continent, or for other stipulated Continental port not west of 
Havre, paying Is. per unit extra freight over and above the rates herein- 
after stated. 

4. Should the Charter contain an Adriatic or Mediterranean option, 
unless notice is given to captain on signing Bills of Lading to proceed to 
Gibraltar direct, in which case the Adriatic and Mediterranean options 
become null and void, orders for an Adriatic or Mediterranean port, east of 
Malta, are to be given on signing Bills of Lading, or at Constantinople in 
passing, and unless so ordered the steamer shall proceed to Malta for orders 
to be given within twelve hours or lav davs — Sundays only excepted — to 
count for a Mediterranean port west of Malta, or for a United Kingdom or 
Continental port, or for other stipulated ports, or to United Kingdom for 
further orders, but having so called at Malta the right to order from Gibraltar 



(x) Articles 11, et seq, (d) Articles 99, 100. 

(y) Articl«» 7. (e) Article 30. 

(g) Article 24. (/) Article 36. 

(a) Article 25. {jj) p. 86, ante. 

(6) Article 27. (A) Article 46. 

(c) Article 29. (i*) Article 34. 
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is thereby cancelled, and the freight to UnitedlKingdomy Continent| or other 
stipulated ports shall be the same from Malta as thoagh ordered from 
Gibraltar. 

5. The steamer shall proceed as ordered to the port of discharge (A;X or 
so near thereunto as she may safely get (0» always afloat (m), tnere 
delivering the cargo on being paid freight, as follows, viz :— 

All per unit delivered as per scale in the marg^, being in full of all 
port chaises and pilotage as customary. The freighters engage to provide 
the necessary mats for dunnage, and separation of different kinds of cargo. 
The cargo to be brought and taken from alongside the steamer (n) at 
freighters' expense and risk, but the crew to render all customary assistance 
in hauling lighters alongside. In loading and lightening, the Master shall 
use all reasonable diligence to prevent spillage by jpls^ing tarpaulins or 
canvas between the steamer and the lighters. Tne Charterer }aj his 
Agents has the right to be on board me steamer whilst loading <^ 
discharging for the purpose of inspecting the cargo. He is also entitled to 
check the weight and generally supervise his interest therein. 

6. The Master has leave to sail with or without pilots, to call at any 
ports for coal, to tow or be towed, and to render assistance to other 
vessels in distress (o). 

7. running days (p), Sundays, Good Friday, Easter-Monday^ 
Whitr-Monday, and Christmas Day excepted, are to be allowed the said 
freighters (if the steamer be not sooner despatched) for loading and 
unloading, and ten days on demurrage (g) over and above the said lay 
days, at four pence per ton on the steamer's gross register tonnage per 
running day. Lay days at port of loading are not to count before the 

next (new style) unless both steamer and cargo be ready earlier. 
The freighters have the option of cancelling this charter (r) if the steamer 
does not arrive at port of loading and be ready to load, on or before 
midnight of next (new style), unless the steamer has been detained 

waiting for orders as to loading port longer than six hours, in which case 
the date last-mentioned shall be extended so far as to cover the time the 
vessel was detained for orders over and above the six hours, and if by 
reason of such detention the vessel is prevented reaching her loading port 
the charterers shall pay demurrage for each day detained over the said 
hours, whether the vessel is ultimately loaded or not. 

8. Cash at port of loading, not exceeding £ to be advanced the 
Master, if required, free of interest and commission, to be deducted from 
the freight with cost of insurance thereon (s). 

9. The freight is to be paid on unloading and delivery of the cargo (Q, 
if in the United Kingdom, in cash, and, if elsewhere, in cash in gold, at 
the current exchange for bankers' sight bills on London. 

A. Should it be necessary to lighten the vessel to reach the open seai 
the same to be at steamer's expense and merchant's risk. 

B. If the steamer be ordered to Nicolaieff and ice (except in- the spring) 

Prevents her entering the port, this charter shall be null and void (u). 
hould frost ensue (except in the spring) after the steamer has arrived at 
Nicolaieff, and the vessel is compelled to leave to avoid being frozen in, 
the Master is at liberty to leave without cargo, in which case the charter 



(Jt) Article 33. (9) Article 128. 

(0 Article 36. (r) Article 27. 



(m) p. 86, ante, («) Article 137. 

(0 

(0) Articles 99, 100. (u) Article 36. 



(ft) Article 43. (0 Articlei 136, 145. 

(0) Articles 99, 
(p) Article 131. 
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shall be null and void, or with part cargo, and to fill np for steamer'a 
benefit at any open Black Sea, AzofT, or Mediterranean port for United 
Kingdom, Continent, or Mediterranean ; bat iu case of leaving with part 
cargo, the steamer shall complete the voyage as if a fall cargo had been 
loaded, or shall forward such part cargo to its destination, provided that no 
extra expense be thereby caused to the receivers, freight beiog paid on 
quantity delivered under this charter (x). 

C. In the event of any part of the cargo, which has been put into craft, 
to enable the steamer to pass down the river after the captain has signed 
Bills of Lading, being frozen in, so that steamer is unable to complete the 
re-loading, she is to wait not less that five days, and if 'the craft does not 
arrive she will be at liberty to proceed to complete her voyage, and shall not 
be held liable for non-delivery at port of discharge, but the captain is to 
inform the shippers and charterers oy telegram from Ck)nstantinople of the 
quantity left benind. 

10. Should the steamer be ordered to a port of discharge, inaccessible by 
reason of ice on the steamer's arrival, the Master shall have the option of 
waiting imtil the port is again open, or of proceeding to the nearest safe open 
port or roadstead (telegraphing his arrival there to freighter) where he 
shall receive fresh orders for an open and accessible port of discharge 
in the United Kingdom or Continent as above, within twenty-four hours 
of arrival, or lay days to count. If so ordered the steamer shall receive 
the same freight as if she had discharged at the port to which she wad 
originally ordered ; but if ordered to a port more than 100 nautical miles 
distant from such open port or roadstead, the freight shall be increased by 
one shilling and threepence per unit. In no case shall the steamer be 
ordered from a port of call in the United Kingdom to an ice-bound port. 
Except in the spring the steamer shall not be ordered to an ice-bound port 
for loading (a;). 

11« Except as herein provided, detention by frost, ice, or quarantine, 
shall not count as lay days. 

12. Should the steamer be ordered to discharge at a place to which 
there is not sufficient water for her to get the first tide after arrival 
without lightening, and lie always afloat, lay days are to count from forty* 
eight hours after her arrival at a safe anchorage, for similar vessels bound 
for such place, and any lighterage incurred to enable her to reach the 
place of discharge, is to be at the expense and risk of the receiver of the 
cargo, any custom of the port or place to the contrary notwithstanding, 
but time occupied in proceeding from the anchorage to the port of 
dischai^e is not to count (a?). 

13. If the cargo cannot be discharged by reason of a strike or lock-out 
of any class of workmen essential to the discharge of the cargo, the days 
for discharging shall not count during the continuance of such strike or 
lock-out. A strike of the receiver's men only shall not exonerate him 
from any demurrage for which he may be liable under this charter, if by 
the use of reasonable diligence he could have obtained other suitable 
labour, and in case of any delay by reason of the before-mentioned causes, 
no claim for damages shall be made by the receivers of the cargo, the 
owners of the ship, or by any other party under this Charter (y). 

14. The Act of God (z). Perils, Dangers, and Accidents of the Sea or 
other Waters of what nature and kind soever (a) ; Fire from any cause 



(jp) Article 36. {z) Article 80. 

(y) p. 165. (a) Article 83. 
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an Land or on Water Q>\ Barratry of the Master and Crew (c\ Enemies (d), 
Pirates and Bobbers (e), Arrests and Bestraints of Princes, Bulers and 
People (f), Explosions, Bursting of Boilers, Breakage of Shafts, or any- 
latent defect in Hull and (or) Machinery (^), Strandings, Collisions (A), 
and all other Accidents of Navigation^ and all Losses and Damages caused 
thereby are excepted, even when occasioned by negligence, default, or 
error in judgment of the Pilot, Master, Mariners, or other Servants of the 
Shipowners (t), but miless stranded, sunk, or burnt (h), nothing herein 
contained shall exempt the Shipowner from liability to pay for Damage to 
Cargo occasioned by bad Stowage, by improper or insufficient Dumiage, or 
absence of customary Ventilation, or by improper opening of Valves, 
Sluices, and Ports, or by causes other than those above excepted, and all 
the above exceptions are conditional on the Vessel being Seaworthy when 
she sails on the Voyage, but any Latent Defects in the Hull and (or) 
Machinery shall not be considered unseaworthiness, provided the same do 
not result from want of due diligence of the Owners, or any of them, or by 
the Ship's Husband or Manager (Z). 

15. No cargo (other than freighters') or cattle to be shipped without 
the written sanction of the shippers, except as herein provided. 

16. The Master is to telegraph from Constantinople and (unless taking 
cargo to the loading port) from his last port of outward discharge to 

of naming the date of the steamer's departure and to apply to 

at for cargo, failing to telegraph as above three days are to be added 

to the lay days. 

17. If the nation under whose flag the steamer sails shall be at war, 
whereby the free navigation of the steaqier is endangered, or in case of 
blockade or prohibition of export of grain and seed from uie loading port, this 
Charter shall be null and void at the last outward port of delivery or at 
any subsequent period when the difficulty may arise, previous to cargo 
being shipped. 

18. The freighters' liability on this Charter to cease when the cargo is 
shipped (provided the same is worth the freight, dead freight, and 
demurrage, on arrival at port of discharge), the owner or his agent having 
an absolute lien on the cargo for freight, dead freight, demurrage, lighterage 
at port of discharge and average (m). 

19. The Mediterranean, Black Sea, and Baltic Grain Cargo Steamer BiU 
of Lading, 1890, is to be used under this Charter, and its conditions are to 
form part thereof (ti). 

20. Penalty for non-performance of this Charter, proved damages not 
exceeding the estimated amoimt of freight (o). 

21. The steamer to be reported at the Custom House in London, 
Newcastle, Cardiff, or Newport, by , to whom five per cent, on the 
gross amount of freight and demurrage is due by the steamer on the 
fiignment of this Charter, steamer lost or not. 



Article 88. {k) See The Olenlevei (1893) P. 164. 



(b) Article 87. (0 Article 89. 

(c) Article 88. (k) See ITie 01 
Id) Article 81. (0 Article 29. 
(e) Article 85. (m) Articles 53, 54. 
CjO Article 82. (n) Articles 18, 19. 

(y) p. 163, ante, (o) This clause is worthless and unen* 
(A) Article 84. foroeable. 
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(E.) CHAMBER OF SHIPPING- COAL CHARTER, 1892. 

18 . 

It Ib this day mutually Agreed between (jp) Owner of the good 

Screw-Steamer called the of tons net register ^) tons 

deadwdghty ezcliifflve of bunkers, or thereabouts, Master, now (r) 

and Agents for the charterers, («). 

L That the said Steamer being tight, staunch, and strong, and every 
way fitted for the Voyage (s), sluill, with all possible dispatch, sail and 
proceed to (f) and there load, always afloat (u\ in the customary 

manner Tsb), from the Agents of the Charterers, in such Dock as may be 
ordered oy them on arrival at (^) a full and complete Cargo (z) of 

not exceeding tons, nor what she can reasonably stow and 

carry, over and above her Tackle, Apparel, Provisions, and Furniture ; and 
being so loaded, shall therewith proceed, with all possible dispatch, to (t) 
or 80 near thereunto as she can safely get (a), and there deliver (jb) 
the same alongside (c) any Vessel or Whsurf, as ordered, where she can 
safely (cQ deliver, always afloat (u), on being paid Freight at and after the 
rate of per ton of 20 cwts. delivered (0), or on Bill of Lading 

c[uantity, less 2 per cent., at Receivers' option, to be declared before bulk 
is broken. In AiU of all Port Charges, Pilotages, Consulages on Ship, 
Pierage^ and (at Bristol Channel Ports) Whar&ge. 

2. The Act of Qod (/), the Queen's Enemies (jg)^ Restraints of Princes 
and Rulers (A), Perils of the Seas (i). Fire (A;), Barratry of the Master and 
Crew (2), Pirates (m\ Collisions (n), Stranddng and other Accidents of 
Navigation (t). Boilers and Machinery always excepted, even when 
occasioned by the negligence, default or error in judgment of the Pilot, 
Master, Mariners, or other Servants of the Shipowners, not resulting, how- 
ever, in any case from want of due diligence by the Owners of the Ship or 
any of them, or by the Ship's Husband or Manager (o). 

8. The Ship has liberty to call at any ports in any order (p), to sail 
without Pilots, to tow and assist vessels in distress, and to deviate for the 
purpose of saving life or property (p). 

4« The cargo to be loaded in running hours (Sundays and holidays 

excepted) (j), to count from the time the Vessel is ready to receive the 
entiro can^o (r) and written notice thereof has been given to Shippers 
during office hours, say from 9 a.m. to 6 p.m., and on Saturdays from 
9 a.m« to 1 p.m. (s). The time from 5 p.m. on Saturdays till 7 a.m. 
Mondays, and on the day preceding any holiday, and on the day following 
any holiday, not to count. If the Steamer be longer detained, the 
Charterers to pay demurrage at the rate of per running hour (Q. 



r«) Article 29. (t) Article 83. 

r*) Articles 30, 33. (k) Article 87. 

[«) P. 86. (0 Article 88. 

\x) Article 133. (m) Article 85. 

]v) Article 39. (n) Article 84. 

[f) ArUcle 46. (o) Article 89. 

fa) Article 36. Cp) Articles 99, 100. 



) Articles Wetieq, (J) Article 80. 

q) ArUcle 25. &) Article 81. 

(r) Article 27. (A) Article 82. 

Article 29. (t) Article 83. 

Articles 30, 33. (k) Article 87. 



(5) 



\h) Articles 123 H teq, (q) Article 131. 

(c) Article 43. (r) Article 40* 

Id) Article 37. (») Article 41. 

(0) Article 145. (t) Articles 128 et teq. 
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5. The cargo to be discharged according to the custom and laws of the 
port of destination («), at the rate of tons per working day, weather 
permitting, Sundays and holidays excepted. If the Steamer be loDger 
detained the Beceiyers to pay demurrage at the rate of per running 
day(»^. 

6. The Parties hereto mutually exempt each other from all liability 
arising from frosts« floods, strikes, locks out of workmen, disputes between 
masters and men, and any other unavoidable accidents or hindrances of 
what kind soeyer beyond their control (y). 

7. The BQls of Lading are to be signed within twenty-four hours after 
the Steamer is loaded, weight unknown (s), freight and conditions as per 
this Charter (a). 

8. The Cargo to be taken from alongside (5) free of expense and risk to 
the Steamer. 

9. The Charterers have the option of cancelling this Charter if the 
Steamer be not ready to load on or before (c). 

10. The freight to be paid one-third, if required, on signing Bills of 
Lading ((2) in C^h, less per cent, for Insurance and Interest, and the 
remainder on unloading and right delivery of the Cargo ( e ), in Cash, for 
Steamer's use at current exchans^e, and the balance by a good and approved 
Bill on London at Three Months' date, or in Cash equal thereto at 
Captain's option. 

11. The Steamer to be addressed to the Charterer's Agents at Fort of 
Discharge free, paying the usual Commission of Two per cent on signing 
Bills of Lading, if required. 

12. In case of Average, the same to be settled according to the York- 
Antwerp Rules, 1890 (f). 

13. The Charterer's liability shall cease as soon as the Cargo is shipped, 
advance of Freight, Dead Freight and Demurrage on Loading is paid, the 
owners having a lien on the Cargo for Freight, Dead Freight, Demurrage, 
and Average (^). 

14. The Brokerage of Five per cent, is due to on the signing of 
this Charterparty. 

15. Bunker Coals to be kept separate from Cargo at the Ship's Expense 
and the quantity endorsed on the Bills of Lading. 

16. Penalty for non-performance of this Agreement, proved damages, 
not exceeding the estimated amount of Freight (A). 



(P.) TIME CHARTERPARTY. 

London 188 • 

It is this day mutually agreed between of the good Iron Screw 

Steam Ship called the (i) of Tons gross Register, and 

Tons nett Register (k\ having engines of horses' power ( Q, and 

classed at Lloyd's Years, or Years in Liverpool Book, 



(«) Article 133. (e) Articles 136, 145. 

(«} Articles 128 €i 9eq. (f) Article 120. 

(2/) p. 171, cmte. (g) Articles 53, 54. 

{z) Article 52. (A) This clause is worthless and nn* 

(a) Article 19. enforceable. 

(6) Article 43. (0 Article 26. 

(o) Article 27. (A) Articles 25, 46. 

Id) Article 137. (0 Article 23. 
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now and during hiring (m), of Tons dead weight or thereahouts, 

inclusiye of fuel and stores, &c., now (n) and Messrs. Charterers. 

WITNESSETH, 

That the said Owners agree to let, and the said Charterers agree to hire 
the said Steam Ship for the term of calendar Months, from the 

day of for a voyage from to and back to , she 

being then placed at the disposal of the Charterers, at , in such Dock, 

or at such safe(o) Wharf or place (where she may always safely lie afloat), 
as Charterers may direct, she being then ready to receive Cargo (p), and 
being tight, staunch, strong, and every way fitted for the service (and with 
full complement of officers, seamen, engineers, and firemen for a Vessel of 
her tonnage) (g') ; to be employed in carrying lawful merchandise (ex- 
cluding ore, salt, petroleum and its productti, and all other injurious 
cargoes), between such Ports within the following limits, viz. : with 

the option to the Charterers to send the Steamer to as the Charterers 

or their Agents shall direct, on the following conditions : — 

That the Owners shall provide and pay for all the provisions and wages 
of the Captain, Officers, Engineers, Donkey Enginemen, Fireman and 
Crew; shall pay for the insurance of the Vessel; also, for all engii>e-room 
stores, and maintain her in a thoroughly efficient state in hull and machi- 
nery for and during the service, lliat the Charterers shall provide and pay 
for Coals as stated below. Port Charges, Pilotages, Agencies, Commissions, 
and all other charges whatsoever, except those before stated. 

That the Charterers shall accept and pay for all Coal in the Steamer's 
Bunkers; and the Owners shall, on expiry of this Charterpaity,pny for all 
Coal left in the Bunkers at the current market prices at the respective 
ports when she is delivered to them. 

That the Charterers shall pay for the use and hire of the said Vessel at 
the rate of per gross register Ton per Calendar MonOi, commencing 

on and from the day of her delivery, as aforesaid, and at and alter the 
same rate for any part of a month ; hire to continue until her delivery to 
the Owners (unh-ss lost) at Loudon. 

Should the Vessel be lost without being heard of, hire shall cease to be 
due fifteen days after the date on which she left her last Port. 

Should the Steamer occupy a longer period than days between 

, hire shall be remitted for an excess of time beyond the day^ 
named. Any time lost at Port of call to be excluded from the above 
guaranteed passage (r). 

That in the event of loss of time from deficiency of men or stores, 
breakdown of machinery, or damage preventing the working of the Vessel 
(when in port) (r) for more than twenty-four working hours, the payment 
of hire shall cease until she be again in an efiScient state to resume her 
service. 

The Charterers are to put on board in London tons Coals ( ) 

for Ship's use for the Voyage out and home, and which is to include the 
working of the Donkey Engines. Should this quantity be insufficient, the 
Owner of the Steamer undertakes to pay the cost of any further quantity ( r).' 
The time of sailing; from to be reckoned from the time the Captain 

receives his despatches on board, and the loading complete. The steam 
winches and cranes to be in efficient working order when in port. 



(m) Article 24. (P) Article 40. 

(n) Article 27. (7) Article 29. 

(0) Article 37. (r) These clauses are unusual. 

X 
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Payment of the said Hire to be made in London, monthly, in advance, by 
Charterers' acoeptanoe at thirty days* date, and in default of such payment 
the Owners shall have the faculty of withdrawing the said Steamer from 
the service of the Charterers without prejudice to any claim they, the 
Owners, may otherwise have on the Charterers, in pursuance of this 
Charter, any payment for part of a month to be calculated at thirty days 
to the month. 

That the cargo or cargoes may be laden ^ discharged in any Dock, 
or at any Wharf or place that the Charterers or their Agents may direct, 
provided the Steamer can always sa'ely lie afloat ($), 

That the whole reach of the Vessers Holds and usual places of loading 
and accommodation of the Ship {t) (not being more than she can reasonably 
stow and carry) shall be at the Charterers' disposal, reserving only proper 
and sufficient space for Ships' officers, crew, tackle, apparel, furniture, 
provisionp, stores, and fuel. 

lliat the Captain shall prosecute his voyages with the utmost des- 
patch (tf), and shall render all customary assistance with Ships' crew and 
boats. 

That the Captain (although appointed by the Owners) shall be nnder 
the orders and direction of the Charterers as regards employment, agency, 
or other arrangements; and the Charterers hereby s^ree to indemnify the 
Owners from all consequences or liabilities that may arise from the Captain 
signing bills of Lading, or iu otherwise complying with the same (x). 

That if the Charterers shall have reason to be dissatisfied with the 
conduct of the Captain, Officers, or EngiiieerR, the Owners shall, on 
receiving particulars of the complaint, investij^ate the same, and, if 
necessary, make a change in the appointments. 

That the Master shall be furnished from time to time with all requisite 
instructions and sailing directions, and shall keep a full and correct \Mg of 
the voyage or voyages, which are to be patent to the Charterers or t£eir 
agents. 

That the Charterers shall have the option of continuing the Charter for a 
further period of on giving not ice thereof to the Owners previous 

to the expiration of the first-named term. 

That should the vessel be lost, freight paid in advance, and not earned 
(reckoning from the date of her loss), shall be returned to the Charterers. 
The Act of God (y), the Queen's Enemies (2), Fire (a). Restraints of 
Princes, Rulers, and People (6), Detention of Railway Trucks, Frost, 
Strikes (c), and all other dangers and accidents of the sea, rivers, machi- 
nery, boilers, and steam navigation (c^), throughout this Charterparty 
always excepted (e). 

That, should any dispute arise between the Owners and the Charterers, 
the matters in dispute shall be referred to three persons at London, one 
to be appointed by each of the parties hereto, and the third by the two so 
chosen, their decision, or that of any two of them, shall be final, and for 
the pur|H)Be of enforcing any award, this agreement may be made a rule 
of Court. 

That the owners shall have a lien upon all cargoes, and all sub-freights. 



(s) See note (p), p. 805. (a) Article 87. 

(0 Article 48. (6) Article 82. 

(n) Articles 30, 99, 100. (c) Article 42. 

{x) Articles 18, 20. (rf) Article 83. 

(y) Article 80. (<?) Articles 79, 91, 
(«) Article 81. 
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for any amounts due nnder this Charter ; and Chartereni to have a lien on 
the Ship for all moneys paid in advance and not earned (/). 

All derelicts and salvage shall be for Owners and Charterers* equal 
benefit {g\ Penalty for non-performance of this Contract^ estimated 
amount of damages. 

A Commission of Five per Cent on the estimated amount of Freight is 
due on ngnment hereof to (A) Ship lost or not lost. 



(G.) " NEGLIGENCE CLAUSE,** 



** It is also mutually agreed that the Carrier shall not be liable for loss 
or damage occasioned by causes beyond his control (i), by the perils of the 
sea or other waters (Jc\ by fire from any cause (Q, or whosoever oocur- 
ring, by barratry of the master or crew (m), by en^inies (ji\ pirates or 
robbers (o), by arrest and restraint of princes, rulers, or people (p), riots, 
strikes, or stoppage of labour, by explosion, bursting of boilers, breakage 
of shafts, or any ktent defect in hull, machinery, or appurtenances (9), by 
collisions (r), stranding, or other accidents of navigation (Jc) of whatsoever 
kind (even when occasioned by the negligence, default, or error of judg- 
ment in the pilot, master, mariners, or other servants of the Shipowner), not 
resulting, however, in any case, from want of due diligence by the owners 
of the ship or any of them, or by the Ship's Husband or Manager " («). 



(J) Articles 156, 157. (n) Article 81. 

ig) Article 121. (0) Article 85. 

(A) Article 16, p. 34. (p) Article 82. 

(0 Act of God ; see Article 80. (g) Article 29. 

(Jt) Article 83. (r) Article 84. 

(0 Article 87. («) Articles 29, 89. 
(m) Article 88. 
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Practice in loading and discharging general Ships in the 
leading ports of Cheat Britain. 

The following acoounts of the customs of the ports of London, 
Liverpool, Bristgl, Glasgow, and Hull, as they exist in 1893, 
have been carefully compiled, and revised by merchants in 
those ports. They apply in the absence of any special agree- 
ment or custom in any particular trade. It is hoped they will 
be useful both to merchants and shipowners not belonging to 
those ports, and to lawyers. 

(A.) PRACTICE OF PORT OF LONDON. 

L — In Loading. 

The shipper has sometimes ** engaged " so much goods in the 
ship beforehand by agreement with the shipowner or ship- 
broker, such agreement, in the absence of express stipulations, 
being understood to be on the terms of the printed bill of 
lading of the line or firm, if, as is usually the case, there is such 
a printed bill, or, if not, on reasonable and ordinary terms of 
shipment. But not unfrequently no previous engagement of 
goods takes place. 

I. Ooods sent by land to the ship : — 

The shipper, an the shipper's agent, acting on instructiouB for 
shipping forwarded to him by the shipper, sends the goods to 
the dock where the ship is to load. 

(1.) If they are sent by road^ the carman has with him a 

shipping note " : — 

To the Superintendent of the X. Docks. Please receive the 
undermentioned packages to be shipped on board the S" (here 
follows description of marks, numbers, and packages). " From 
F., shipper." 

The carman has also a ** cart note^^ or ordinary form of receipt 
for the goods. The servants of the dock company sign the 
** cart note^^^ and return it to the carman, keeping the shipping 
note as their authority for receiving and shipping the goods. Ou 
the next day the dock company forward to F., the shipper, the 
account of their dock charges, known as the wharfage note^ which 
also acknowledges receipt of the goods, and corresponds to the 



cc 
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fiia/e'« receipi. The goods are aot shipped till these oliargee are 
paid ; but to prevent delay, large shippers have a deposit 
account with the dock company, and make oat t&e shipping- 
note, '* charges to oar deposit account ; " or the broker loctding 
the ship guarantees to the dock company the dock charges on au 
goods shipped in his ship. 

(2.) If the goods are sent hy rail, there is no shipping note ; the 
railway rate covers the dock charges, and the shipper has no 
intimation of the amval of the goods at the dock from the dock 
company, but receives an advice note from the depdt of the rail- 
way that the goods have come to hand and have been forwarded 
as addressed. 

Goods at the dock are ^'tallied'* by the shipowner, either 
when put on board, or on delivery into the dock shed, at the 
ship's option ; where the tallying takes place makes no difference 
in the shipowner's liability, though it may render it more diffi- 
cult for him to prove the goods were lost before shipment if he 
does not tally into the ship. If tallying is omitted, the pro- 
duction of the *' dock charge " or wharfage note by the shipper is 
usually accepted by the shipowner as entitling him to bills of 
lading. When all the land-borne goods are loaded, the dock 
company present to the mate for signature a list of such goods 
thus: 

'•X. Export Docks. Eeceived from the X. Docks, the 
under-mentioned goods on the ship A, master E., bound for Z. 
Marks. . . . Kos. . . . Packages. • . • Shippers. ... In good 
order. Contents unknown " {a\ 

The dock company do not aeliver goods to the ship unless 
they are in apparent good order, without having had direct 
instructions from the shipper or shipowner. 

The shipper then purchases a printed form of the bill of lading 
of the particular line or firm, fills it up with particulars of the 
goods snipped, and leaves it for signature at the office of the 
shipowner or broker. It is there checked, usually with the 
•* tally-book " kept by the ship, signed, if found correct, and 
delivered to the applicant without his necessarily producing 
any document or receipt. In this there is obviously some risk 
of a fraudulent application, but in practice it is slight. 

n. Goods sent to Ship hy Water. 

With these the dock company have nothing to do, and they 
can make no charge for them. The lighterman bringing the 
goods delivers an order or receiving note: "Please receive in 
good order on board ship 8" (particulars of goods), ** F. shipper." 
The mate signs a receipt (6), " Beceived in good order, &c., 
making a note on the receipt of any goods damaged. A receipt 
without such note is a " clean receipt," and some orders to ship 
have a clause, "No goods to be taken on board for which a 



(a) See Article 52. 

(6) See Article 51, and Armstrong t. Allan (1892X 8 T. L. R. 613. 
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olean receipt cannot be (^Ten, or ship will t>e held reepon- 

bible.'* 

The ship is entitled by cnBtom to keep the lighter alongside 
for three days free, after which demurrage becomes payable at 
the oostomary rate of 7«. 6<2. per day per barge, but this is often 
modified in practice {c\ or by special agreement. 

The ship forwards tne receiving note to the broker's office, and 
the broker delivers the bill of lading, which has been prerionsly 
left, filled np by the shipper on the firm's printed form, to the 
producer of the mate's receipt or to the shipper (d). 

Should the lighter be too late for a bteamer, the goods wiU 
not be landed nnless on the order of someone, who thereupon 
becomes responsible for the dock charges. The goods are then 
treated as it* they had come by land. The lightennan gets a 
receipt for the goods from the dock company. 

Labour, — The dock company unload from carts, warehouse, 
and truck the goods loaded from the shore on to the quay at the 
shipper's expense. They are then slung, lowered into the hold, 
and btowed by a stevedore employed by the ship. Where the 
lowering is done by the dock cranes, the dock company charge 
tbe stevedore for their use, and guarantee the soundness of 
machinery and gear, but do not take the risk of working them* 
The stevedore is instructed as to place of stowage by a repre* 
sentative of the shipowner or broker, but not as to the method 
of stowage. 

WcUerbome goode are slung in the lighter, raised, lowered, 
and stowed by the stevedore ; the ship's hand-winch or crane is 
used ; the ship guarantees soundness of the gear she supplies, 
and the btevedore finds the labour, but the exact proportions in 
which gear is supplied by the stevedore or the stdp vary very 
much. 

Fracticb in unloading at the Docks in London. 

The practice of the docks in London under the control of the 
London and India Docks Joint Committe, — viz^ the East India, 
West India, South-west India and Tilbury Docks, owned by 
the East and West India Dock Company, and amalgamated 
with the London, St, Katherine, Victoria, and Albert Docks, 
owned by the London and St. Katherine Dock Company, under 
the control of a body called ^*The London and India Joint 
Committee," by a private Act of 1888, (61 & 62 Vict. c. cxliii.) 
— has been modified as to unloading since this amalgamation. 
The Dock Companies formerly claimed the sole right to dis- 
charge cargoes, taking the goods from hold to ship's rail or 
tackle as agent of the shipowner, and from thence to the sheds 
and on as agents of the consignees. The practice of the Joint 



(c) Thai for railway barges demurrage is lOs. per daj ; for sailing barges it 
is 20«. 

(d) See Article 51. *< Mate's receipt." 
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Committee now varies in the particular docks. la the Albert 
and Yii'toria Docks they refuse to discliarge ships at all, and let 
quay-space to shipowners as long as there is any vacant ; they 
also let quay-space to shipowners doing their owH work in the 
West India Import Dock. They refuse to let quay-space to 
shipowners in the London, East and South-west India Docks, 
and as a rule in the Tilbury Dock. There is no principle or 
legal justification for this difference of practice, which is based 
on money considerations. The refusal to let quay-»pace is 
pt obably illegaL Much of the discharge of ships is now done 
by the shipownerH, who place the goods in the dock sheds, or 
on trucks or lighters, being paid for work after the ship's side 
by the dock companies as agents of the consignees. 

On tbe arrival of the ship in dock the ctiptain, broker, or 
owner hands to the Joint Committee a '* stop for freight," as 
follows (e) : — 

** To the London and India Docks Joint Committee. 
" I hereby give you notice to detain all the undermentioned 
goods, excepting samples of the same, which shall be lauded in 
your docks, and now on board the ship 8. from X., until the 
freight due thereon as herein specified shall be duly paid or 
satisfied, in proof of which you will be pleased to receive the 
directions of Messrs. B. 

" Signed (captain, owner, or broker)." 

Particulars of goods and amount of freight claimed follow. 
These may be filled in ^' all goods landed, freight as per bill of 
lading " to cover the whole cargo. 

The vessel is " reported " at the custom house by her master, 
and is then ready to deliver. By the custom of the port of 
London, unless modified by special customs in particular 
trades (/) or docks (^), or express stipulations (A), the con- 
signees have forty-eight hours from the report to pass the 
entries of their goods at the custom house and take delivery (t)« 



(e) As to the statutory effect of this: see 25 & 26 Vict. o. 63, s. 6S, 
Appendix III. 

(/) E.g, Aste v. Stamore (1884), 1 C. & E. 319, in the grain trade ; Marzetii 
T. SmUh (1884), 49 L. T. 580. In the fruit trade an attempt to proye a yarjing 
custom failed in Th4 Clan Maodonald (1883), 8 P. D. 178. 

(y) As in Petrocochino v. Bott (1874), L. R. 9 C. P. 355, where a custom of 
twenty-four hours was proved by the Victoria Docks. The dock companies gene- 
rally endeavour to establish a custom of twenty-four hours. 

(A) For special stipulations in the bill of lading, especially the *< London 
clause," allowing landing immediately on arrival, ending ship's risk, see note 1, 
ante, p. 221. These are now almost universal in the case of steamships ; in Ijie 
ease of sailing vessels seventy-two hours is usually given. 

(0 In PoUitzer v. SS, Cazcapedia (1886), 2 Times L. R. 413, under a bill of 
lading, ** goods to be delivered from the ship's tackle ; " attempts to prove on the 
one hand a custom of the port of London, that if a barge of sufficient size to take 
all the goods under a number of bills of lading was sent, the consignee's duty 
was discharged, though the ship might be discharging from several hatches at 
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From the expiration of that time warehouse charges at the 
docks, and the cost of delirery into lightoi-s, mubt be paid by 
the consignee. 

The consignee can do one of two things : — 

(1.) Withont having his goods warehoused at the dock, he 
can send a barge alongside the sliip and take the goods out of 
dock for landing at a wharf. This is known as an *^ overside 
entry" 

(2.) He can warehouse his goods at the dock, on their being 
landed on the quay : known as a '* landing entry" 

The slop for freight at the dock only applies to ^* landing 
entries** 

I. In oversfde entries the consignee takes his bill of lading to 
the office of the owner or broker, and, if the freight is unpaid, 
either by pajment of freight, or on credit at the rink of the 
broker, gets in exchange for it an '* overside pass " (Jc). 

" To the chief officer, ship &, from X. 

" You may pass overside for Z. wharf " (goods described as in 
bill of lading). 

In such a case the lighterman lodges the overside pass with 
the ship, and delivery is made by the shipowner, the mat« 
tallying the goodH : or the discharge and tallying may be done 
by the dock company, for an extra charge. The ship takes a 
receipt : '• Beceived of G , esc, s.s. S" (goods described) " in craft 
B" Signed *' L., lighterman ; " and the ship's clerk gives a pass : 
•* To Superintendent of Z. dock. Please pass out with " (goods 
described) ** ex. s.s. S. Signed^ (clerk)." 

Overside passes are also granted to a wharf, filled up, " All 
produce entered by Z. wharf." In such a case the wharfinger 
guarantees to hold the goods until a release for freight by the 
broker or shipowner is presented ; and no new " stop for 
freight " is therefore necessary, though such an overside pass is 
obtained by the wharf without payment of freight. 
' In the case of overside goods, to give despatch, by custom (J) 
or special agreement, they may be landed on the quay for assort- 
ment, and delivery made en overside passes from the quay, 
the consignee incurring no extra expense if he takes the goods 
within a time, customarily forty-eight hours, but varying 
according to particular custom or express stipulation (m). 



once ; and, on the other band, a cnstom that, if necessary, a separate barge must 
be sent for each bill uf lading, both failed. The Divisional Court held that it 
was a question for the jnry whether the consignees had taken deli vet y in a 
reasonable time. 

(^) The delivery of an overside pass to a merchant does not terminate the 
transit, so as to prevent stoppage in transitu} Coventry v. Gladstone (1868), 
L. B. 6 Eq. 44. 

(0 See Peirocochino v. Bott (1874), L. R. 9 C. P. 355 ; Marxetii v. Smiih 
(1884), 49 L. T. 580; Aste v. Stttmore (1884> 1 C. & E. 319. 

(m) See above pp. 230, 306. 
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In such a case, tinder the castomaiy clauses in London bills 
of lading, the liability of the shipowner terminates on discharge 
from tlie ship's deck (n). 

When goods, having been so landed, are delivered from the 
quay to lighters on oveiside passes, the dnck company do not 
£ike a receipt from the lighter, but if their charges have been 
paid, give a pass : — " Z dock. Pass for overside goods. Pass " 
(barge named^ " with goods described below. Ship S. Master E. 
From X." The quantity and description of the goods is filled 
in the pass, the condition of the goods being ascertained at the 
wharf. 

This pass is signed by the master of the ship or ledger clerk, 
and finally examined and passed by the dock constable at 
the locks. 

The docks under the control of the Joint Committee are one 
for all purposes of delivery and stops for freight, though the 
powers of the Joint Committee are different in the docks of the 
two companies respectively, as to by-laws, rates, &c. 

II. Landing entries, — ^If the goods are entered for landing, the 
consignee hands to the dock company a customs permit, and 
takes his bill of lading to the broker s office ; on presenting it, 
and, if the freight is unpaid, either on credit at the risk of the 
broker, or by payment he obtains a ** BeUase for freight,^* 

" Eemoval of stop for freight. To Z. Dock Co. 

'* A stop for freight having been laid on the undermentioned 
goods ex S., captain E., from X., you are now authorised to 
remove such stop from the same." Filled in : " All produce 
entered by G.," the specific description being contained in the 
bill of lading. 

The consignee does not give up the bill of lading to the 
broker, but presents it to the dock with the " Release for 
freight." 

If forty-eight hours (o) have expired from the report of the 
ship, the goods have been warehoused, weighed, and perhaps 
coopered and sampled, for which the consignee is charged by 
the dock company. 

The dock company and the wharf fumijsh the consignee with 
particulars of goods consigned to him, and also the broker with 
a duplicate for purposes of freight. The docks add a statement 
of the goods damaged ; the whai*ves do not inform the broker 
of damages. 

The dock company's ship surveyors are called in during the 
the discharge of the ship, whenever necessary, to survey 
damage. The shipowner's liability is practically terminated 
by correct delivery from the ship according to the " Landing 
account " (p), which is made up as the ship discharges. 

(n) Petrocochmo v. BoU, vide supra, 

(o) See Note 1, p. 230, and p. 306, for yariations. 

(p) See Note 2, p. 230. 
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Case 1. — Groods were shipped tinder a bill of lading " to be delivered at 
the port of London from the ship's deck where the 8hip*8 responsibility 
shall cease." The ^ip went into dock, and notice was given to the con- 
signee of sixty-nine bales that she was ready to unload. Within twenty- 
four hours the consignee sent a lighter. According to the custom of the 
dock, the sixty-nine bales had been landed by the dock company's servants 
on the quay; but they only delivered sixty-eight bales to the lighter. 
Edd, that the bill of lading, together with the custom, freed the ship from 
liability for the missing bale (g). 

Case 2. — ^A custom of the port of London that steamships with a general 
cargo should imload on to the quay, and thence into lighters at the ship- 
owner's expense, was proved, and Held consistent with a bill of lading con- 
taining the clause, '* to deliver from the ship's tackles where the ship's 
responsibility shall cease," which meant ^ from tackles on to quay : " and 
** the goods to be discharged from the ship as soon as public intimation is 
given that she is ready to unload, and if not, thereupon removed without 
delay by the consignee, the master or agent to be at liberty to land the 
same, or, if necessary, to discharge into lighters, at the risk and expense of 
the owner of the goods " (r). 



B. Practice op the Port of Liverpool. 
1. — In loading general Ships. 

All the docks and sheds at Liverpool belong to the *' Mersey 
Docks and Harbour Board." Some of the docks, which are 
known as '* closed docks," are worked on a system similar to 
the docks in London, but they are only used for discharging 
and stiffening ships, or putting some ballast into a ship when 
discharged. All ships are loaded in the *' open docks." Here 
the Harbour Board find quay space and goods sheds, for 
which they are paid by tonnage dues from ships, dock and 
town dues from goods, paid by the shipper when the goods are 
entered at the custom house, and special rents from appro- 
priated berths let by the year to the barge Steamship Com- 
panies. All loading is done by the shipowners and their 
servants, subject to this, that a master stevedore must be 
employed for the loading of every vessel, and that only those 
licensed by the Harbour Board may act as master stevedores. 
But some of the steamship owners of the port are themselves 
master stevedores, and may employ under them whom they 
please. The effect of these provisions is thus to ensure that 
the loading of all ships in the port is in the hands of responsible 
persons. 

I. Goods brought by land, — The shipper sends the goods to 
the berths and puts them on the quay ; the carter bringing the 
goods delivers a shipping-note, which either the m%te or the 
wharfinger signs ; after this the goods are at the ship's risk, in 

(q) Petrooachino r. Bott (1874), L. R. 9 C. P. 355. 

(r) Marzetti v. Smxth (1884), 49 L. T. 580. See also AsU v. Stumore (1884), 
1 C. & £. 319 ; Clan Macdvnald (1883)^ 8 P. D. 178. 
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the absence of express exceptions. The wharfinger measures the 
goods and sends a retam to the broker's office. The stevedore 
puts the goods on board. Both wharfinger and stevedore are 
appointed and paid by the ship. 

II. Goods brought by water — Are taken from the lighter's deck 
by the ship's stevedore, and tallied on board by one of the ship's 
officei*8, who gives a receipt to the lighterman. 

Except in licensing the master stevedore, and in the pro- 
vision of some staging, the Dock Board have nothing to do 
with the loading of ships in open docks, the shipowner finding 
all the labour. 

II.— In discharging general Ships. 

All the docks and sheds at Liverpool belong to the " Mersey 
Docks and Harbour Board." The docks are divided into two 
classes, "closed" and "open" docks. The "closed" docks, 
which are only used for discharging and stiffening ships, are 
worked by the Dock Board on a system similar to the docks in 
London ; the Board discharge the ship and deliver the cargo to 
the consignees. In the " open " docks, all the labour for dis- 
charging is provided by the shipowner. The goods are unloaded 
on to the quay by a master lumper, and are received on the quay, 
weighed, and " loaded off," or delivered to the consignee at 
the dock by a master porter. All master lumpers and master 
porters must be licensed by the Harbour Board, and are subject 
to by-laws framed by that body. But some of the Liverpool 
steam shipowners are themselves licensed master porters, and 
master lumpers, employing whom they please under them, and 
themselves delivering the cargo to the consignee. Qoods are 
nearly always landed on the quay, but if delivered into craft 
overside, the master porter weighs them on the ship's deck. 
The consignee pays no wharfage for his goods if removed within 
seventy-two hours from the end of the working day on which 
they were landed, except in the case of sailing ships in berths 
not appropriated to particular lines or shipowners, goods from 
which have onlv forty-eight hours, 'i'he use of the docks and 
sheds up till this time is paid for by tonnage dues on the ship, 
town and dock dues on the goods, paid when they are entered 
at the customs. After the expiration of the seventy-two or 
forty-eight hours, the consignee must pay a special rate for 
goods not then removed, and the master porter is not bound to 
deliver such goods to him without further payment. 

This system does not affect the legal liability of the ship- 
owner, prior to the delivery of goods to the master porter. The 
liability of the latter is for damage to the goods during hia 
receiving them, weighing, and loading them off (s). 



is) The Emilien Maria (1875), 44 L J. Adm. 9. 
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0. PRACTICB OH THE POBT OF BRISTOL. 

I. In hading general Ships. — The quays and sheds of Bristol 
Old Dock, Avonmonth, and Portishead, belong to the corporation, 
and are worked by a Docks Committee. The committee, if so 
desired by the shipowner, undertake stevedoring at Avonmouth 
and Portishead, but the shipowner usually makes his own 
arrangements with stevedores. 

The goods are handled on the quay at shipper's expense, 
as it is his duty according to the custom of the port to bring 
the cargo to the ship's rail, where it is received by the ship ; 
the shipowner, therefore, only pays the stevedore for receiving 
it from the rail of the ship and stowing it on bocurd. As a 
matter of convenience, mercnants usually either arrange with 
the ship's stevedore or pay the owner 7^d, per ton for lifting the 
goods from the wharf to ship's rail. 

At present there are no export dues at this port either on 
ship or cargo. 

II. In Discharging general Ships. — According to the custom of 
the port, the merchant has to receive the cargo from the ship's 
rail, except in cases where it is weighed on deck ; in that case 
the merchant supplies the scales and sends his own men to 
weigh the cargo and receive it from the scales. 

When cargo is weighed alongside the merchant either sends 
his own men to receive it from the ship's rail and to land and 
weigh it, or the ship arranges for the stt^vedore to land the 
goods, for which the merchants pay 7^d, per ton. 

In the case of cargo that has not been weighed, but has to 
be taken from the ship to truck or shed, this is done by the 
ship's stevedore, and 7j^c2. per ton is paid by the merchant for 
the service. 

With cargoes of grain in bulk, the merchant sends men into 
the hold to bushel the grain ; the ship's stevedore hoists it out 
of the hold to the scales on deck, where his duty ends. 

In C€tse of bag ^rain from India, it is usnal to land the b^^gs 
whole ; the ship hoisting them out of the hold and delivering 
them to the scales or ship's rail, but bagged grain from America 
is usually started in the hold by the merchant's men, and 
brought underneath the hatchway by ship's men, and then 
dealt with in the same way as grain in bulk. 

With cotton seed and valonia cargoes the ship's men have to 
fill into sacks in hold and deliver to scales on deck or ship's raiL 

With deal cargoes, the ship lands them end on with her 
derrick ashore or on raft where merchant's men receive, the 
ship placing one man alongside to turn them over on the landing 
men's shoulders. 

Balk timber is put into the water by the ship's gear, the 
ship's men raft it, providing grass rope for this purpose, 
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merchants provide dogs. The timber is in charge of ship until 
measured. 

There is no wharfage payable by the ship, but only dock 
dues. 

Wharfage, town dues, <feo., are payable on goods according to 
a scale. 

A question which had been disputed for some time in the port 
of Bristol was settled by the case of Taylor^ Abrahams d Go. y. 
Bitdgettf decided at the Bristol Summer Assizes in 1886, and re- 
ported in the Bristol Mercury of August 3 and 4 of that year. In 
1881 a trade in grain between India and Bristol arose, and from 
that date tDl 1886 com merchants at Bristol had endeavoured 
to enforce an alleged custom by which the ship was not entitled 
to deliver her cargo as fast as she could put it out, but only at 
an average rate of 1000 quarters a day, so that the merchant 
claimed the right to detain the ship as many days as there 
were thousands of quarters of wheat in her cargo ; if the shiiS 
wished to deliver quicker the consignee required that despatch 
money should be paid to him. On the question of the existence 
of this custom being brought to trial in 1886, on a charter with 
the clause *^ to discharge without delay and according to the 
custom of the port," a Bristol jury found that there was a usage 
to that effect, which had not yet become a custom, and the 
judge held that such a custom, if proved, would be unreasonable, 
and therefore bad at law. 



D. Practice op the Port of Glasgow. 

L In Loading, — All the docks and quays at Glasgow belong 
to and are administered by ** The Clyde Navigation Trust." 
The docks are tidal. The deepest berths are in the Queen's 
Dock and at Plantation Quay, where 18 feet " always afloat " 
can be reckoned on. Most large vessels lie partly on the ground 
at low water, the bottom being soft. A large new tided dock, 
with deep-water berths is now (1893) approaching completion. 

The use of the quays and sheds is paid for by dues on the net 
register tonnage of vessels, paid by their owners, and by dues on 
goods carried, paid by the merchant, either direct to the Navi- 
gation Trust or through the shipowner, who by shipping goods 
before satisfying himself that the dues are paid, becomes liable 
to the tiustees for the dues on all goods carried by his steamer. 
In the case of most through rates, and b^ custom in most 
coasting and continental trades, the rate of freight charged 
includes the dues on the goods. 

The goods are carted on to the quay by the shipper, weighed 
at the " weigh** " of the trustees to ascertain the dues payable, 
and laid down in the shed by the shipper's carter, where they 
are tallied, measured, and signed for by the ship. The ship- 
owner handles them on the quay and loads them. 



318 APPENDIX. 

Water-borne goods are rarely seen at Glasgow, but if so 
carried the lighter's crane must land them either on the 
steamer's gangway or on the quay, at shipowner's option. The 
trustees take the weight of water-borne goods from the shipper 
without checking it. 

Coal is put on board in ti-uck loads by crane at the General 
Terminus and Queen's Dock, free of charge for craneage to the 
ship. Trimming charges vary according to the size of the 
vessel. Unless by special agreement, the ship pays the dues on 
the coal. 

IL In Ditcharging. — Dues inwards on ship and cargo, with 
exception of grain, are the same as outward dues. In the over- 
sea trade the ship discharges the cargo, and delivers it to the 
plank ends, where it is received and stowed in the shed by a 
master porter, employed by the shipowner, but paid by the con- 
signee. Where required the goods are wei<^hed on the quay by 
a sworn weigher, and then carted by the merchant; where 
they are not so weighed the goods pass over the trustees' 
'* weighs." All labour ou the quay, including weighing, is paid 
for by the merchant. Forty-eight hours from the completion of 
discharge are allowed by statute for the consignees to remove 
goods from the quay ; but goods over fifty tons in one consign- 
ment are, by a practice almost uniform, allowed a longer time, 
varying with their weight, after which quay-rent is charged. 
Pig-iron, iron ore, and similar cargoes to be forwarded by rail 
are discharged at berths at the General Terminus, and at the 
railway terminus at the north side of the Queen's Dock, and are 
delivered into railway waggons there, the ship paying craneage 
and Clyde dues on the goods. 

Delivery overside, which is rarely made, is made to the lighter 
from the steamer's plank ends. 



E. Practice of the Port of Hull. 

I. In loading, — The carrying trade is almost entirely confined 
to regular lines of Hull st^uners. But sailing ships and strange 
steamers occasionally load on the berth. 

Engagements of goods are understood to be on the printed 
conditions of the special bill of lading used in each trade. 

The greater portion of goods shipped come from inland by 
craft ^ rail. 

(A.) Goods sent by Land to the Steamer, — If sent by rail the 
railway company send an advice note shortly before the goods 
arrive ; the shipper then sends delivery orders, and the rauway 
company deliver accordingly, the cost of such delivery being 
included in the carriage — excepting in the case of goods being 
carried at '* station to station ' rate, in which case delivery is 
not included. 

No document accompanies the goods alongside, and no receipt 
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is given bj the Bteamer for the goods prior to Bhipment ; but to 
anthorize the loading of the cargo a shipping order is sent down 
to the shipping clerk at the steamer by the shippers of the 
goods. 

Qoods are tallied into the steamer by the shipowner when 
shipped, and they are not tallied before. 

The dock company do not accept any responsibility for the 
safety of the goods in any way, the docks, qnays, and sheds 
being open to the public, and not enclosed as at many other 
ports. Shipowners also repudiate any responsibility for the 
safety of goods lying under the dock company's sheds waiting 
shipment. The ship's responsibility commences when her tackle 
touches the goods. 

Nearly all the goods shipped at Hull are shipped by the 
owners of the steamers as agents for merchants or otbers, who 
either provide their own bills of lading for the particular 
ports required, or the shipowners as their agents prepare them. 

All goods passing over the dock company's quays both inwards 
and outwards incur wharfage, but once only. Except by mutual 
agreement, the wharfage is paid by the shippers or consignees 
and not by the shipowner. 

(B.) Goods sent alongside in Craft, — The craft proceed along- 
side the steamer, if she is ready, and for goods so loaded, no 
wharfage is incurred ; otherwise they are landed from the craft 
in whi^ they have come from inland, and trucked to the load- 
ingHshed at the carrier's expense ; these goods pay wharfage. 

When goods are shipped the shipping clerk at the steamer 
initials the bills of lading presented to him for that purpose, 
which are then taken to the shipowner's office and signed. 

Lighters if kept beyond five days incur demurrage at 7«. 6(f, 
to 10». per day, or more according to the size of the lighter. 

(C.) Labour, — The railway companies deliver to dock com- 
pany's sheds all goods, excepting goods carried at " station to 
station " rates and heavy pieces, which latter are unladen from 
the waggons by shippers, who also pay for craning heavy pieces 
on board the steamer. 

Dock company cranes are then used, and pieces under five 
tons are charged Is. per ton; over five tons a proportionate 
rate. 

The shipowners employ their own men to load the vessel. 

At Hull mates of regular liners do not tally the cargo on 
board ; this is done by shipowner's tallymen, except in the case 
of small coasters. 

In the case of sanitary pipes, tubes, pig-iron, <fec., the railway 
companies only quote " station to station " rates, and such goods 
have to be unladen from the waggons by shippers. 

II. In discharging. — Steamers discharge general cargoes in 
the docks of the Hull Dock Company, also the Alexandra Dock 
Company — ^both private docks — usually in berths specially ap- 



320 APPENDIX. 

propriated to them. In all the docks the shipowner is free to 
employ his own stevedores. 

It is held by the shipowners that the ship's responnibillty 
ceases when the goods pass the ship's rail; it certainly has 
ceased when they are clear of her tackle. 

As a rule regular liners are discharged by their owner's steve- 
dores on to quay, or into lighters, if latter are ready alongside 
on arrival ; otherwise the cargo is landed under dock shed, and 
lies at consignees' risk and expense. The dock company allow 
consignees forty-eight hours for removal of cargo, after which 
time the goods are warehoused, or allowed by special arrange- 
ment to remain on quay at a lental. 

A large portion of imports, grain, iron, flour, &c., received by 
the railway companies are discharged from the ship into the 
companies' own lighters, which are taken to the Bailway Creek 
or Alexandra Dock and discharged into railway waggons, thus 
saving the charge of wharfage. All goods landed on the quay 
and delivered to railway waggons are so landed ai^d deliver^ 
at consignee's expense. 

The wharfage is always paid by the consignees and never by 
the shipowner. 

All goods discharged direct from ships into canal boats are 
exempt from wharfage. 

Grain and seed are weighed, &c., at the consignee's expense by 
the Hull Corporation sworn meters, or the dock company's 
meters, or in some cases by the consignees' meters. 

In discharging grain in bulk, three men are provided by the 
consignee, and one by the shipowner, for each gang, for the 
purpose of filling the grain into bags to be hoisted out of the 
Sold. The weighing is generally supervised by shipper's agents 
to ensure correctness. The ship pays the cost of delivery on 
the scales on deck, and the consignee pays the cost of lifting off 
the scales and putting overside. 

Eegular liners commence discharging immediately after 
arrival during legal hours by authority of a *' third report," 
or preliminary authority previously obtained from the Custom 
House authorities. 
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Z%6 Principal StaMea affecting the Coniraet of Affreightment 

HoU.'^The Consolidating Bill of the Merchant Shipping; Acts, now before Parlia- 
ment, proposes to repeal and re-enact manj of the statutes here cited. I 
have indicated after the reference to the present statute the corresponding 
clause of the new Bill, thus— <M. S. Bill, § 33). 

17 & 18 Tict. c 104, 8. 70 (M. S. Bill, § 33).— Mobtoagbs op Ships (a). 

A HORTQAOEE shall not by reason of his mortgage be deemed to be the 
owner of a ship or any snare therein, nor shall the mortgagor be deemed to 
hare ceased to be owner of such mortgaged ship or share, except in so far 
as may be necessary for making such ship or share available as a security 
for the mortgaged debt. 

17 & 18 Vict. c. 104, 8. 503 (M. 8. Bill, § 530).— Limitation op Liability. 

No owner of any sea-going ship or share therein shall be liable to make 
good any loss or damage that may happen without his actual fault or 
privity of or to any of the following things (that is to say) : — 

(1) Of or to any goods, merchandlHe, or other tbin^^s whatsoever taken 

in or put on boaid any such ship, by reason oif any fire happening 
on board such ship (6) ; 

(2) Of or to any gold, silver, diamonds, watches (c), jewels or precious 

stones, taken in or put on board any such ship, by reason of any 
robbery, embezzlement, making away with, or secreting thereof, 
unless the owner or shipper thereof has at the time of shipping 
the same inserted in his bills of ladiug or otherwise declared in 
writing to the master or owner of such ship the true nature and 
value (d) of such artidefl^ 
To any extent whatever. 



(a) Article 17c, anUy p. 36. 

(6) This does not free the shipowner from liability for general average con- 
tribution for damage caused by water used to extinguish fire : Schmidt v. BoycU 
MaU &S, Co,, 45 L. J. Q. B. 646. 

(c) A jury found that ^ watch movements " were not ** watches " within this 
section. 

(d) Cf. WUlianu v. African 8.S. Co,, 1 H. & K. 300 ; where a description, 
'* 248 ounces of gold dust," was ?ield had, as not stating value ; and Gibba v. 
Potter, 10 M. k W. 70, where the description <a33d hard dollars" was held 
good. 

Y 
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18 ft 19 Vict c. Ill (M. S. Bill, § 528).— Bills op Lading Act. 

Whereas by the custom of merchants, a bill of lading of goods being 
transferable by indorsement, the property in the goods may tnereby paes 
to the indorsee, but nerertheless all rights in reopect of the contract con- 
tained in the bill of lading continue in the original shipper or owner, and it 
is expedient that such rights should pass with the property : Akd whereas 
it frequently happens that the goods in respect of which bills of lading pur- 
port to be signed have not been laden on board, and it is proper that such 
dUIs of lading in the hands of a h<md fide holder for value should, not be 
questioned by the master or other person signing the same on the ground 
of the goods not having been laden as aforesaid : Be i% therefore enacted, 
&c:— 

1. Every consignee of goods named in a bill of lading, and every indorsee 
of a bill of lading to whom the property in the goods therein mentioned 
shall pass, upon or by reason of such consignment or indorsement, shall 
have transferred to and vested in him all rights of suit, and be subject to 
the same liabilities in respect of such goods, as if the contract contained in 
the bill of lading had been made with himself (e). 

2. Nothing herein contained shall prejudice or affect any right of stop- 
page in transitu^ or any right to claim freight against the original shipper 
or ownerj or any liability of the consignee or indorsee, by reason or in 
consequence of his being such consignee or indorsee, or of his receipt of the 
goods by reason or in consequence of such consignment or indorsement. 

3. Every bill of lading in the hands of a consignee or indorsee for valu- 
able consideration representing goods to have heen shipped on board ^ 
vessel shall be conclusive evidence of such shipment as against the master 
or other persons signing the same, notwithstanding that such goods or 
some part thereof may not have been so shipped, unless such holder of die 
bill of lading shall have bad actual notice at the time of receiving the 
same that the goods had not been in fact laden on board : Provided, that 
the master, or other person so signing, may exonerate himself in respect of 
such misrepresentation by shewing that it was caused without any default 
on his part, and wholly by the fraud of the shipper, or of the holder, or 
some person under whom the holder claims (/). 



24 Vict. c. 10, s. 6. — ^Admiralty Jurisdiction Act. 

6. The High Court of Admiralty shall have jurisdiction over any claim 
by the owner, or consignee, or assignee of any bill of lading of any goods 
carried into any \yox\, in England or Wales in any ship, for damage done to 
the goods or any part thereof by the negligence or misconduct of or for any 
breach of duty or breach of contract on the part of the owner, master, or 
crew of the ship, unless it is shewn to the satisfaction of the Court that at 
the time of the institution of the cause any owner or part owner of the ship 
is domiciled in England or Wales : Provided always, that if in any such 
cause the plaintiff do not recover £20, he shall not be entitled to any costs, 
charges, or expenses incurred by him therein, unless the judge shall certify 
that the cause was a fit one to be tried in the said Court {g)i 



(«) See Articles 56-59, 75, ani^, 
(J) See Article 21, ante, 
(^) See Article 77, ante. 
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31 & 32 Vict c. 71 (1868). — County Goubtb Admibaltt Jurisdiction 

Act. 

§ 3. Any County Court having Admiralty jurisdiction (A) shall have 
jurisdiction, and all powers and authorities relating thereto to try and 
determine, subject and according to the provisions of this Act the following 
causes • • . « 

(3.) As to any claim (i) for damage to cargo .... any cause in which 
the amount claimed does not exceed £300 (A;). 

32 & 33 Vict c. 51 (1869). — County Courts Admiralty Jurisdiction 

Amendment Act. 

§ 2. Any County Court appointed or to he appointed to have Admiralty 
jurisdiction (Z) shall have jiuisdiction and all powers and authorities 
relating thereto to try and determine the following causes : 

(1.) As to any claim (t) arising out of any agreement made in relation 
to the use or hire of any ship (m), or in relation to the carriage of goods in 
any ship (n), and also as to any claim in tort in respect of goods carried in 
any ship, provided the amount claimed does not exceed £300 (o). 

[Other sections of these Acts set ont the county court pn<cedure, and 
provide for transfer to the Admiralty Division.] 

25 tfe 26 Vict c 63, s. 54 (M. S. Bill, § 531).— Limitation of 

LiABiiiiTY OF Shipowner. 

54. The owners of any ship, whether British or foreign, shall not, in cases 
where all or any of the following events occur without their actual fault 
or privity, that is to say, 
(1.) Where any loss of life or personal injury is caused to any person 

being carried in such ship ; 
(2.) Where any damage or loss is caused to any goods, merchandise, or 
other things whatsoever on hoard any such ship ; 



(A) The original County Court jurisdiction to try actions on contracts, such as 
charterparties or hills of lading, where the damages are less than £50, is not 
ousted by these sections. R. v. Jwl^e of Southend County Court (1884), 13 
Q. B. D. 142; cf. Scoveil y, Bemn (1887), 19 Q. B. D. 428. The County Court 
Act, 1888, gives increased facilities in the case of claims between £50 and £100. 

(i) The County Court has jurisdiction under this Act, though the Admiralty 
Division would have no such jurisdiction: The Alina (1880) (C.A.), 5 Ex. D. 227; 
following 2%e Argos (1872), L. R. 5 P. C. 134; and though the owner of the ship 
is domiciled in England, so as to exclude the operation of the Admiralty Jurisdic* 
tion Act : The Bona (1882), 7 P. D. 247. 

(k) In cases where the amount involved is over £300, jurisdiction may be 
given to a County Court by consent of the pfirties in writing. (Sub-section 4, 
§ 3, of Act of 1868 ; sub-section 2, § 2, of Act of 1869.) 

(0 See note (A), p. 322. 

(m) Per Day, J., in i2. v. Southend (1884), 13 Q. B. D. 142, this clause applies 
to charterparties. It does not apply to the colliery guarantees usual at Cardiil: 
The Zeus (1888), 13 P. D. 188, nor to bottomry bonds : The Elpis (1872), L. B. 4 
A. & £. 1. 

(n) Per Day, J. (see note (m)), this clause applies to bills of ladins:. << Good» " 
do not include passenger's- luggage : R, v. Judge of City of London Court (1883), 
12 Q. B. D. 115. 

(o) See note (A) above, and p. 293. 

y 2 
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(3.) Where any lorn of life or personal injury is by reason of the im- 
proper navigation of such ship as aforesaid caused to any person 
carried in any other ship or boat; 
(4.) Where any loss or damage is by reason of the improper navigation 
of such ship as aforesaid caused to any other ship or boat, or to 
any goods, merchandise, or other things whatsoever on board any 
other ship or boat : 
be answerable in damages in respect of loss of life or personal injury, either 
alone or together with loss or damage to ships, boats, goods, merchandise, 
or other things, to an aggregate amount exceeding fifteen pounds for each 
ton of their ship's tonnage, nor in respect of loss or damage to ships, goods, 
merchandise, or other things, whether there be in addition los:) of life or 
personal injury or not, to an aggregate amount exceeding eight pounds for 
each ton of the ship's tonnage ; such tonnage to be the registered tonnage 
in the case of sailiug ships, and in the case of steam ships the gross tonnage 
without deduction on account of engine-room (p). 

In case of any foreign ship which has been or can be measured according 
to British law the Surveyor-General of tonnage in the United Kingdom, 
and the chief measuring officer in anv British possess on abroad, shall, on 
receiving from, or by direction of, the Court hearing the case, such evidence 
c«mceming the dimensions of the ship as it may be found practicable to 
furnish, give a ct-rtificate under his hand, stating what would, in his opinion, 
have been the tonnage of such ship if she had been duly measured according 
to British law, and the tonnage so stated in such certificate shall, for the 
purpose of titis section, be deemed to be the tonuage of such ship. 

26 & 26 Vict. c. 63, ss. 66-78 (M. S. Bill, §§ 518-527).— Delivbrt 

OF QOODS AND LlEN FOR FREIGHT (9). 

66. llie following terms used in the sections of this Act hereinafter 
contained, shall have the respective meanings hereby assigned to them, if 
not inconsistent with the context or subject-matter ; that is to say, 

llie word *' report " shall mean the report required by the customs 

laws to be made by the master of any importing ship : 
The word " entry ** shall mean the entry required by the customs laws to 

be made for the landing or discharge of goods from an importing ship : 
The word " goods" shall include every description of wares and mer- 
chandise : 
The word ''wharf" shall include all wharves, quays, docks, and 

premises in or upon which any goods when landed from ships may 

be lawfully placed : 
The word " warehouse •* shall include all warehouses, buildings, and 

premises in which goods when landed from ships may be lawfully 

placed: 
The expression " wharf owner " shall mean the occupier of any wharf, 

as hereinbefore defined : 
The expression "warehouse owner** shall mean the occupier of any 

warehouse, as hereinbefore defined : 
The word "shipowner" shall include the master of the ship, and 

every other person authorized to act as agent for the owner, or 

entitled to receive freight, demurrage, or other charges payable in 

respect of such ship : 
The expression "owner of goods" shall include every person who is 



[ 



p) See ITie Umbilo (1891), P. 118; The Petrel (1893), 62 L. J., P. 92. 
g) See Articlei 126, 127, cmtef and Appendix II. ; Unloading in London. 
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for the time being entitled, either as owner or agent for the owner, 
lo the poflsession of the goods, subject in the case of lien, if any, to 
such lien. 

67. Where the owner of any goods imported in any ship from foreign 
parts into the United Kingdom &ils to make entry thereof, or having made 
entry thereof to land the same or take delivery thereof, and to proceed 
therewith with all convenient speed, by the times severally hereinafter 
mentioned, the shipowner may make entry of and land or unship the said 
goods at the times, in the manner, and subject to the conditions following ; 
(that is to say) : — 

1. If a time for the delivery of the goods is expressed in the charter- 
party, bill of lading, or agreement, then at any time after the 
time so expressed. 
. 2. If no time for the delivery of the goods is expressed in the charter- 
party, bill of lading, or agreement, then at any time after the ex- 
piration of seventy-two hours, exclusive of a Sunday or holiday, 
after the report of the ship. 

3. If any wharf or warehouse is named in the charterparty, bill of 

lading, or agreement, as the whaif or warehouse where the goods 
are to be placed, and if they can be conveniently there received, 
the shipowner in landing them by virtue of this enactment shall 
cause them to be placed on such wharf or in such warehouse. 

4. In other cases the shipowner in landing goods by virtue of this 

enactment shall place them in or on some wharf or warehouse, on 
or in which goods of a like nature are usually placed ; such wharf 
or warehouse being, if the goods are dutiable, a wharf or ware- 
house duly approved by the commissioners of customs for the 
landing of dutiable goods. 

5. If at any time before the goods are landed or unshipped, the owner 

of the goods is ready and offers to land or take delivery of the 
same, he shall be allowed so to do, and his entry shall in such 
case be preferred to any entry which may have been made by the 
shipowner. 

6. If any goods are, for the purpose of convenience in assorting tlie 

same, landed at the wharf where the ship is discharged, and the 
owner of the goods at the time of such landing has made entry, 
and is ready and offers to take delivery thereof, and to convey the 
same to some other wharf or warenouse, such goods shall be 
assorted at landing, and shall, if demanded, be delivered to the 
owner thereof within twenty-four hours after assortment; and 
the expense of and consequent on such landing and assortment 
shall be borne by the shipowner. 

7. If at any time before the goods are landed or unshipped, the owner 

thereof has made entry for the landing and warehousing thereof 
at any particular wharf or warehouse other than that at which 
the ship is discharging, and has offered and been ready to take 
delivery thereof, and' the shipowner has foiled to make such 
delivery, and has also failed at the time of such offer to give the 
owner of the goods correct information of the time at which such 
goods can be delivered, then the shipowner shall, befote landing 
or unshipping such goods under ihe power hereby given to him, 
give to the owner of the goods or of such wharf or warehouse as 
last aforesaid twenty-four hours^ notice in writing of his readiness 
to deliver (he goods, and shall, if he lands or unships the same 
without such notice, do so at his own risk and expense. 

68. If at the time when any goods are landed from any ship, and placed 
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in the custody of any person as a wharf or warehouse owner, the shipowner 
gives to the wharf or warehouse owner notice in writing that the goods are 
to remain subject to a lien for frei;;ht or other charges payable to the ship- 
owner to an amount to be mentioned in such notice, the goods so landed 
shall, in the liands of the wharf or warehouse owner, continue liable to 
the same lien, if any, for such charges as they were subject to before the 
landing thereof; and the wharf or warehouse owner receiving such goods 
shall retain them until the lien is discharged as thereinafter mentioned, 
and shall, if he fails so to do, make good to the shipowner any loss thereby 
occasioned to him. 

. 69. Upon the production to the wharf or warehouse owner of a receipt 
for the amount claimed as due, and delivery to the wharf or warehouse 
owner of a copy thereuf, or of a release of freight from the shipowner, the 
said lien shall be discliarged. 

70. The owner of the goods may deposit with the wharf or warehouse 
owner, a sum of money equal in amount to the sum so claimed as af(»«- 
said by the shipowner, and thereupon the lien shall be discharged ; but 
without prejudice to any other remedy which the shipowner may have for 
the recovery of the freight. 

71. If such deposit as aforesaid is made with the wharf or warehouse 
owner and the person making the same does not within fifteen days after 
making it give to the wharf or warehouse owner notice in writing to retain 
it, stating in such notice the sum, if any, which he admits to be payable to 
the shipowner, or, as the case may be, that he does not admit any sum to 
be so payable, the wharf or warehouse owner may, at the expiration of sucli 
fifteen days, pay the sum so deposited over to the shipowner, and shall by 
such payment be discharged from all liability in respect thereof. 

72. If such deposit as aforesaid is made with the wharf or warehouse 
owner, and the person making the same does within fifteen days after 
making it give to the wharf or warehouse owner such notice in writing as 
aforesaid, the wharf or warehouse owner shall immediately apprise the 
shipowner of such notice, and shall pay or tender to him out of the sum 
deposited the sum, if any, admitted by such notice to be payable, and shall 
retain the remainder or balance, or, if no sum is admitted to be payable, the 
whole of the sum deposited, for thirty days from the date of the said notice, 
and at the expiration of such thirty days, unless legal proceedings have in 
the meantime been instituted by the shipowner against the owner of the 
goods to recover the said balance or sum or otherwise for the settlement of 
any disputes which may have arisen between them cooceming such freight 
or other charges as aforesaid, and notice in writing of such proceedings have 
been served on. him, the wharf or warehouse owner shall pay the said 
balance or sum over to the owner of the goods, and shall by sudi payment 
be discharged from all liability in respect thereof. 

73. If the lien is not discharged, and no deposit is made as hereinbefore 
mentioned, the wharf or warehouse owner may, and, if required by the ship- 
owner, shall at the expiration of ninety days from the time when the goods 
were placed in his custody, or, if the goods are of a perishable nature, at 
such earlier period as he in his discretion thinks fit, sell by public auction, 
either for home use or exportation, the said goods or so mudi thereof as may 
be necessary to satisfy the charges hereinafter mentioned. 

74. Before making such sale the wharf or warehouse owner shall give 
notice thereof by advertisement in two newspapers circulating in the neigh- 
bourhood, or in one daily newspaper published in London^ and in one local 
newspaper, and also, if the address of the owner of the goods has been stated 
on the manifest of the cargo, or on any of the documents which have come 
into the possession of the wharf of warehouse owner, or is otherwise known 
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to him, give notice of the sale to the owner of the goods by letter sent by 
the post ;. but the title of a bond fide purchaser of such goods shall not be 
invalidated by reason of the omission to send notice as hereinbefore men- 
tioned, nor shall any such purchaser be bound to inqoire whether such 
notice has been sent. 

75. In every case of any such sale as aforesaid the wharf or warehouse 
owner shall apply the moneys received from the side as follows, and in the 
following order : 

(1.) U the goods are sold for home use in payment of any customs or 
excise duties owing in respect thereof : 

^2.) In payment of the expenses of the sale : 

^3.) In the absence of any agreement between the wharf or warehouse 
owner and the shipowner concerning the priority of their respec- 
tive charges, in payment of the rent, rates, and other charges due 
to the wharf or warehouse owner in respect of the said goc^s : 

(4.) In payment of the amount claimed by the shipowner as due for 
freight or other charges in respect of the said goods : 

(5.) But in case of any agreement between the wharf or warehouse owner 
aud the shipowner concerning the priority of their respective 
charges, then such charges shall have priority according to the 
terms of such agreement : 
and the surplus, if any, shall be paid to the owner of the goods. 

76. Whenever goods are placed in the custody of a wharf or warehouse 
owner under the authority of this Act, the said wharf or warehouse owner 
shall be entitled to rent in respect of the same, and shall also have power 
from time to time, at the expense of the owner of the goods, to do all such 
reasonable acts as in the judgment of the said wharf or warehouse owner 
are necessary for the proper custody and preservation of the said goods, 
and shall have a lien on the said goods for the said rent and expenses. 

77. Nothing in this Act contaiDed shall compel any wharf or warehouse 
owner to take charge of any goods which he would not be liable to take 
charge of if this Act had not passed ; nor shall he be bound to see to the 
validity of any lien claimed by any shipowner under this Act. 

78. Nothing in the Act contained shall take away or abridge any powers 
given by any local Act to any harbour trust, body corporate, or persons 
whereby they are enabled to expedite the discharge of ships or the landing 
or delivery of goods, nor shall anything in this Act contained take away or 
diminish any rights or remedies given to any shipowner or wharf or ware- 
house owner by any local Act. 

33 <C; 34 Vict, c 97, m. 16, 56, 66—68. — Stamps on Cfkarterpariies and 

Bills of Lading (r). 

15. (1.) — ^Except where express provision to the contrary is made by 
this or any other Act, any unstamped or insufficiently stamped instnunent 
may be stamped after the execution thereof, on payment of the unpaid 
duty and a penalty of ten pounds, and also by way of further penalty, 
where the unpaid duty exceeds ten pounds, of interest on such duty, at the 
rate of five pounds per centum per annum from the day upon which the 
instrument was first executed up to the time when such interest is equal 
in amount to the unpaid duty. 

And the payment of any penalty or penalties is to be denoted on the 
instrument by a particular stamp. 

— ■ ■! 

(r) See Article 1, ante. 
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(2.) provided as follows : 

(a.) Any unstamped or insufficiently stamped instrument which has 
been first executed at any place out of the United Kingdom, 
may be stamped at any time within two months after it has 
betm first receiyed in the United Kingdom, on payment of 
the unpaid duty only : 
(5.) The Ck)mmi8sioners may, if they think fit, at any time within 
twelve months after the first execution of any instrument, 
remit the penalty or penalties or any part thereof. 
66. (1). — A bill of lading is not to be stamped after the execution 
thereof. 

(2.) Any person who makes or executes any bill of lading not duly 
stamped shaU forfeit the sum of fifty pounds. 

66. The duty upon an instrument chargeable with duty as a charter- 
party may be denoted by an adhesive stamp, which is to be cancelled by 
the person by whom the instrument is last executed, or by whose execution 
it is completed as a binding contract. 

67. Where any document chargeable with duty as a charterparty and 
not being duly stamped, is first executed out of the United Kingdom, any 
party thereto may within ten days after it has been fir^t received in the 
United Kingdom, and before it has been executed by any person in the 
United Kingdom, affix thereto an adhesive stamp denoting the duty 
chargeable thereon, and at the same time cancel such adhesive stamp, and 
the instrument with an adhesive stamp thereon so affixed and cancelled 
shall be deemed duly stamped. 

68. An executed instrument chargeable with duty as a charterparty, 
and not being duly stamped, may be stamped with an impressed stamp 
upon the following terms : that is to say, 

(1.) Within seven days after the first eiecution thereof on payment of 
the duty and a penalty of four shillings and sixpence ; 

(2.) After seven days but within one month after the first execution 
thereof, on payment of the duty and a penalty often pounds; 
and shall not in any other case be stamped with an impressed stamp. 

Schedule. 

GaABTBBPABTY,or any agreement or contract for the charter 
of any ship or vessel or any memorandum, letter, or other 
writing between the captain, master, or owner of any ship or 
vessel and any other person, for or relating to the freight or 
conveyance of any money, goods or efiects on board of such 
ship or vessel .. .. .. .. .. .. .. Sixpence, 

Bill op Ladd^g of or for any goods, merchandise, or effects 
to be exported or carried coastwise .. .. .. «• Sixpence, 

36 <fc 37 Vict, c 85, 88. 23-27 (M. S. BiU, §§ 472-475).— 2)an^«rof« 

goods (a). 

23. If any jperson sends or attempts to send by, or not being the master 
or owner of the vessel carries or attempts to carry in any vessel, British 
or foreign, any dangerous goods ; (that is to say), aquafortis, vitriol, 
naphtha, benzine, gunpowder, lucifer matches, nitro-glycerine, petroleum, 
or any other goods of a dangerous nature, without distinctly marking their 



(s) Article 31, anUy p. 77. 
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nature on the outside of the package containing the same, and giving 
written notice of the nature of such goods and of the name and address of 
the sender or carrier thereof to the master or owner of the vessel at or 
before the time of sending the same to be shipped or taking the same on 
board the vessel, he shall for every such ofience incur a penalty not 
exceeding one hundred pounds : Provided that if such person shew that he 
was merely an agent in the shipment of any such goods as aforesaid, and 
was not aware and did not suspect and had no reason to suspect that the 
goods shipped by him were of a dangerous nature, the penalty which he 
inciu^ shall not exceed ten pounds. 

24. If any person knowingly sends or attempts to send by, or carries 
or attempts to carry in any vessel, British or foreign, any dangerous 
goods, or goods of a dangerous nature, under a false description, or falsely 
describes the sender or carrier thereof, he shall incur a penalty notexcteding 
£500. 

25. The master or owner of any vessel, British or foreign, may refuse 
to take on board any package or |)arcAl which he suspects to contain goods 
of a dangerous nature, and may require it to be opened to ascertun the 
fact. 

26. Where any dangerous goods as defined in this Act, or any goods 
which in the judgment of the master or owner of the vessel are of a 
dangerous nature, have been sent or brought aboard any vessel, British or 
foreign, without being marked as afoiesaid, or without such notice being 
given as aforesaid, the master or owner of the vessel may cause such goods 
to be thrown overboard together with any package or receptacle in which 
they are contained ; and neither the master nor the owner of the vessel 
shall, in respect of such throwing overboard, be subject to any liability, 
civil or criminal, in any Court. 

27. Where any dangerous goods have been sent or carried or attempted 
to be sent or carried, on board any vessel, British or foreign, without being 
marked as aforesaid, or without any such notice having been given as 
aforesaid, and where any such goods having been sent or carried, or 
attempted to be sent or carried, under a false description, or the sender or 
carrier thereof has been falbcly described, it shall be lawful for any court 
having Admiralty jurisdiction to declare such goods, and any package 
or receptacle in which they are contained, to be, and they shall there- 
upon be, forfeited, and when forfeited shall be disposed of as the Court 
directs. 

The Court shall have and may exercise the aforesaid powers of forfeiture 
and disposal, notwithstanding that the owners of the goods have not com- 
mitted any offence under the provisions of this Act relating to dangerous 
goods, and be not before the court, and have not notice of the proceedings, 
and notwithstanding that there be no evidence to shew to whom the goods 
belong; nevertheless the Court may, in its discretion, require such notice as 
it may direct to be given to the o>^ner or shipper of the goods before the 
same are forfeited. 

See also sect. 28. 17 & 18 Vict. c. 104, s. 329, and 26 & 26 Vict, c 63, 
B. 38, the previous statutes on the subject, are repealed by 36 & 37 Vict. 
c. 85, s. 33. 

See also 38 & 39 Vict. c. 17, ss. 33, 34, 36, 39, 43; the provisions of 
which are too lengthy and special to justify their insertion here. 



830 APPENDIX. 



39 <§ 40 Vid. c 80, f . 36 (M. S. BUI, { 58).— Ifono^fi^ Owner {fy 

86. The Dame and address of the maDagine owner for the time being of 
every British ship, regifltered at any port or place in the United ELingdom, 
shall be registered at the custom-house of the ship's port of registry. 

Where there is not a managing owner, there snail be so registered the 
name of the ship's husband or other person to whom the management of 
the ship is entrusted by or on behalf of the owner ; and any person whoee 
name is so registered shall, for the purposes of the Merchant Shipping Acts, 
1864 to 1876, be under the same obligations and subject to tiie same liabi- 
lities as if he were the managing owner. If default is made in complying 
with this section the owner shall be liable ; or if there be more owners than 
one, each owner shall be liable in proportion to his interest in the ship, to 
a penalty not exceeding in the whole £100 each time the ship leayea any 
port in the United Kingdom. 

62 A 63 Vict. c. 46, «. 10 (Fadon^ Act^ 1889) («). 

Where a document of title to goods has been lawfully transferred to any 
person as a buyer or owner of the goods, and that person transfers the 
document to a person who takes the same in good faith and for valuable 
consideration, the last-mentioned transfer shall have the same efifect far 
defeating any vendor's lien or right of stoppage in transitu as the transfer 
of a bill of lading has for defeating the right of stoppage in tranntu. 



(f) Article 16a, ante, 

(u) See Article 67, note, cmte. 



( 331 ) 



APPENDIX IV. 



General Average. 

York-Antwebp Rules, 1890. 

Jettison of Beck Cargo, 

I. No jettison of deck cargo shall be made good as general average. 
Every struct are not built in with the frame of the vessel shall be 
considered to be a part of the deck of the vessel. 

Damage by Jettison and Sacrifice for the Common Safety, 

n. Damage done to a ship and cargo, or either of them, by or in' 
consequence of a sacrifice made for the common safety, and by water 
which goes down a ship's hatches opened or other opening made for the 
purpose of making a jettison for the common safety, snail bd made good as 
general average. 

Extinguishing Fire on Shipboard. 

IIL Damage done to a ship and cargo, or either of them, by water or 
otherwise, including damage by beaching or scuttling a burning ship, in 
extinguishing a fire on board the ship, shall be made good as general 
average ; except that no compensaiion shall be made for damage to such 
portions of the ship and bulk cargo, or to such separate packages of cargo, 
as have been on fire. 

Cutting away Wreck, 

lY. Loss or damage caused by cutting away the wreck or remains of 
spars, or of other things which have previously been carried away by sea- 
peril, shall not be made good as general average. 

Voluntary Stranding, 

y. When a ship is intentionally run on shore, and the circumstances 
are such that if that course were not adopted she would inevitably sink, or 
drive on shore or on rocks, no loss or damage caused to the ship, cargo, 
and freight, or any of them by such intentional running on shore shall oe 
made good as general average. But in all other cases where a ship is 
intentionally run on shore for the common safety, the consequent loss or 
damage shall be allowed as general average. 
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Carrying Press of Sail, — Damage to or Loss of Sails. 

VI. Dam»ge to or loss of sails and spars, or either of them, cauf«ed by 
forcinj; a ship off the ground, or by driving her higher up the ground, for 
the common safety, shall be made good as general average ; but where a 
ship is afloat, no loss or damage caused to the ship, cargo, and freight, or 
any of them, by carrying a press of sail, shall be made good as general 
average. 

Damage to Engines in Refloating a Ship, 

YIT. Damage caused to machinery and boilers of a ship, which is 
ashore and in a position of peril, in endeavouring to refloat, shall be 
allowed in general average when shewn to have arisen from an actual 
intention to float the ship for the common safety at the risk of such 
damage. 

Expenses Lightening a Ship when Ashore^ and CoTisequent Damage. 

YIII. When a ship is ashore and, in order to float her, cargo, bunker 
coals, and ship's stores, or any of them are discharged, the extra cost of 
lightening, lighter hire, and reshipping (if incurred), and the loss or 
damage sustained thereby, shall be admitted as general average. 

Cargo, Ship*8 MatericUs, and Stores burnt for Fuel. 

IX. Cargo, ship's materials, and stores, or any of them, necessarily 
burnt for fuel fur the common safety at a time of peril, shall be admitted 
as general average, when and only when an ample supply of fuel had been 
provided; but the estimated quantity of coals that would have been 
consumed, calculated at the price current at the ship's last port of 
departure at the date of her leaving, shall be charged to the shipowner and 
credited to the general average. 

Expenses at Port of Refuge, Ac 

X. (a). — ^When a ship shall have entered a port or place of refuge, or 
shall have returned to her port or place of loading, in consequence of 
accident, sacriOce, or other extraordinary circumstances, which render that 
necessary for the common safety, the expenses of entering such port or 
place shall be admitted as general average; and when she shall have 
sailed thence with her original cargo, or part of it, the corresponding 
expenses of leaving such port or place, consequent upon such entry or 
return, shall likewise be admitted as general average. 

(6). — ^I'he cost of discharging cargo from a ship, whether at a port or 
place of loading, call, or refuge, shall be admitted as general average, when 
the discharge was necessary for the common safety or to enable damage to 
the ship, caused by sacrifice or accident during the voyage, to be repaired, 
if the repairs were necessary for the safe prosecution of the voyage. 

(c). — Whenever the cost of discharging cargo from a ship is admissible 
as general average, the cost of reloading and stowing such cargo on board 
the said ship, together with all storage charges on such cargo, shall 
likewise be so admitted. But when the ship is condemned, or does not 
proceed on her original voyage, no storage expenses incurred after the date 
of the ship's condemnation, or of the abandonment of the voyage shall be 
admitted as general average. 

(cQ.— If a ship under average be in a ix)rt or place at which it is 
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practicable to repair her, so as to enable her to carry on the whole cargo, 
and if, in order to save expenses, either she is towed thence to some other 
port or place of repair, or to her destination, or the cargo or a portion of 
it is transhipped by another ship, or otherwise forwarded, then the extra 
cost of such towage, transhipment, and furwardins, or any of them 
(up to the amount of the extra expense saved) shall be payable by the 
several parties to the adventure in proportion to tiie extraordinary expense 
saved. 

Woffes and Maintenance of Crew in Port of E^uge, &c. 

XL When a ship shall have entered or been detained in any port or 
place under the circumstances, or for the purposes of the repairs, 
mentioned in Rule X., the wages payable to the master, officers, and 
crew, toc;ether with the cost of maintenance of the same, during the extra 
period of detention in such port or place until the ship shall or should 
have been made rea 1y to proceed upon her voyage, shall be admitted as 
general average. But when the ship is condemned or does not proceed 
on her original voyage, the wages and maintenance of the master, 
offic3rii, and crew, incurred after the date of the ship's condemnation or 
of the abandonment of the voyage, shall not be admitted as general 
average. 

Damage to Cargo in Discharging, &c, 

XII. Dama^te done to or loss of cargo necessarily caused in the act of 
discharging, storing, reloading, and stowinj, shall be made good as {general 
avemge, when and only when the cost of those measures respectively is 
admitted as general average. 

Deductions from Costs of Bepairs, 

XIIL In adjusting claims for general average, repairs to be allowed in 
geneml average shall be subject to the following deductions in respect of 
*• new for old," viz. — 

In the case of iron or steel ships, from date of original register to the 
da^e of accident, 



Up to 

1 year old 

(A.) 



All repairs to be allowed in full, except painting or 
coating of bottom, from which one-third is to be 
deducted. 



One- third to be deducted off repairs to and renewal 
of woodwork of hull, masts, and t>pars, furniture, 
upholstery, crockery, metal, and glassware, also sails. 
Between rigging, ropes, sheets, and hawsers (other than wire 
1 and 3 years i and chain), awnings, covers, and painting. 

(B.) I One-sixth to be deducted off wire rigging, wire 

I ropes and wire hawsers, chain cables and chains, 
I donkey engines, steam winches and connexion^, steam 
Vcranes and cc>nnexions ; other repairs in fulL 

Between f Deductions as above under Clause B, except that one- 
3 and 6 years < hixth be deducted off ironwork of masts and spars, and 
(C.) (machinery (inclusive of boilers and their mountings). 

(Deductions as above under Clause C, except that 
one-third be deducted off ironwork of masts and spars, 
repairs to and renewal of all machinery (inclnsive of 
boilers and -their mountings), and all hawsers, ropes, 
sheets, and rigging. 
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Between i ^^^^^'^ ^ ^ deducted off all repairs and renewals^ 
10 and 16 veani |®^^P' ironwork of hull and cementing and chain 
^1^ J I cables, from which one-sixth to be deducted. Anchors 
^^•^ Ito be allowed in full. 

Over I One-third to be deducted off all repBirs and renewals. 

15 years j Anchors to be alloweii in full. One-sixth to be deducted 
(F.) (off chain cables. 

The deductions (except as to provisions and stores, 
machinery, and boilers) to be regulated by the a^e of 
the ship, and not the age of the particular part of her to 
which they apply. No painting bottom to be allowed 
( if the bottom has not been painted within six months 
previous to the date of accident. No deduction to be 
made in respect of old material which is repaired with- 
out being replaced by new, and provisions and stores 
which have not been in use. 



Generally 
(G.) 



In the case of wooden or composite ships. 
When a ship is under one year old from date of original renter, at 

the time of accideut, no deduction new for old shall be made. 

After that period a deduction of one-third shall be made, with the 

followinsc exceptions : — 
Anchors shall be allowed in fulL Chain cables shall be subject to a 

deduction of one-sixth only. 
No deduction shall be made in respect of provisions and stores which 

had not been in use. 
Metal sheathing shall be dealt with, by allowing in full the cost of a 

weight equal to the gross weight of metal sheathing stripped off, 

minus the proceeds of the old metal. Nails, felt, and labour 

metalling are subject to a deduction of one-third. 
In the case of ships generally, 
In the case of all ships, the expense of strai<:htemng bent ironwork, 

including labour of taking out and replacing it, shall be allowed 

in full. 
Graving-dock dues, including expenses of removals, cartages, use of 

shears, stages, and graving-dock materials, shall be allowed in full. 

Temporary Repairs, 

XIV. No deductions "new for old" shall be made from the cost of 
temporary repairs of damage allowable as general average. 

Loss of Freight, 

XY. Loss of freight arising from damnge to or loss of cargo shall be 
made good as general average, either when caused by a general average 
act, or when the damage to or loss of cargo is so made good. 

Amonnt to he made good for Cargo Lost or Damaged hy Sacrifice^ 

XVI. The amount to be made good as general average for damage or 
loss of goods sacrificed shall be the loss which the owner of the gofxis has 
sustained thereby, based on the market values at the date of the arrival of 
the vessel or at the termination of the adventure. 

ContrihiUory Values. 

XVII. The contribution to a general average shall be made upon the 
actual values of the property at the termination of the adventure, to which 



APPENDIX. 335 

shall be added the amount made good as general average for property 
sacrificed ; deduction being made from the 8hi|K)wner'8 freight and passage- 
money at risk, of such port charges and crew's wages as would not have 
been incurred had the ship and cargo been totally lost at the date of the 
general average act or sacrifice, and have not been allowed as general 
average ; deduction being also made from the value of the property of all 
charges incurred in respect thereof subsequently to the general average act, 
except such charges as are allowed in general average. 

Passeugers' luggage and personal effects, not shipped under bill of lading, 
shall not contribute to general average. 

Adjadment, 

XVllI. Except as provided in the foregoing rules, the adjustment shall 
be drawn up in accordance with the law and practice that would have 
f!:ovemed the adjustment had the contract of affreightment not contained 
a clause to pay general average according to these rules. 
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The Unttrd States Act of Conorebs, 1893. 

The subjoined Act, which came into forco on July 1st, 1893, is of great 
importance to all shipowners carrying passencrers or goods to or from the 
United States. In effect, it endeavours to make a contract for the parties 
to a bill of lading, instead of leaving them to fix the terms of their own 
agreement This ir does by declaring that either the usual wide ne^fligenoe 
clause, or the clauses relieving the owner from his implied contract ot sea- 
worthiness shall be null and void, but that a diligent owner shall be relieved 
from liability for certain named risk?. The effect of this Act must be con- 
sidered according as the action a^inst a shipowner is brought in the 
Courts of England or the United States. 

I. In the English Oourta^ it would seem from the decision in the 
Missouri Case (a), that the Courts will infer an intention of the parties to 
be bound by English law, and will give effect to the clauses which 
English law recognises, though they are declared null and void by 
American law. Such actions will usually be brought on contracts made 
in the United S'ates, but the Court will disregard the lex loci contractus 
in favour of the expressed or implied intention of the parties to be bound 
by English law. It will be desirable, however, for shipowners to make 
the point clear in their charters and bills of lading by inserting in pro- 
minent type some such clause as the following : — 

''The parties hereto iutend and agree that the construction and 
validity of the terms of this contract shall be decided by English 
law." 

II. In (he United States Courts, such provisions as the negligence 
clause were held unenforceable as contrary to public policy in the 
Montana Case. As, however, in that case, the Supreme Court of the 
United States stated that if the parties, when entering into the contract, 
clearly manifested a mutual intention that the contract should be governed 
by the law of some other country, the law of the place of contract would 
not apply ; it would seem that a clause such as suggested, expressing the 
intention of the parties to be governed by English law, would prevent the 
application of the Un'ted States Statute. It may be noted, howtver, that 
the Statute says that negligence clauses *' snail not be lawlul." Th s can 
hardly, however, apply to contracts made in Kngland. 

The adoption of the suggested clause will probably, therefore, protect 
the shipowner both in English and United States Courts, but the judicial 
inUrpretation of this very important Act will require careful attention* 

(a) (1889) 42 Ch. D. 321. 
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Act op Congress, 1893. 
[PvMic No. 57.] 

An Act relating to navigation o/vesseU, hills of lading, and to certain 
ohligationSf duties, and rights in connection with the carriage of property. 

Be it enacted by the Senate and House of Bepresentatives of the 
United States of America in Congress assembled, that it shall not be 
lawful for the manager, agent, master or owner of any vesssel trans* 
porting merchandise or property from or between ports of the United 
States and foreign ports to insert in any bill of lading or shipping docu- 
ment any clause, covenant, or agreement, whereby it, he or they shall be 
relieved from liability for loss or damage arising from negligence, fault or 
£ulure in proper loading, stowage, custody, care, or proper delivery of any 
and all lawful merchandise or property committed to its or their chargeu 
Any and all words or clauses of such import inserted in bills of lading or 
shipping receipts shall be null and void and of no effect. 

§ 2. That it shall not be lawful for any vessel transporting merchandise 
or property from or between ports of the United States of America, and 
foreign ports, her owner, master, agent, or manager to insert in any bill of 
lading or shipping document any covenant or agreement whereby the 
obligations of the owner or owners of the said vessel to exercise due 
diligence, properly equip, man, provision, and outfit said vessel, and to 
make said vessel seaworthy and capable of performing her intended 
voyage, or whereby the obligations of the master, officers, agents, or 
servants to carefully handle and stow her cargo, and to care for and 
properly deliver same, shall in any wise be lessened, weakened or 
avoided. 

§ 3. That if the owner of any vessel transporting merchandise or 
property to or from any port in the United States of America shall 
exercise due diligence to make the said vessel in all respects seaworthy 
and properly manned, equipped, and supplied, neither the vessel, her 
owner or owners, agent, or charterers, shall become or be held responsible 
for damage or loss resulting from faults or errors in navigation, or in the 
management of said vessel, nor shall the vessel, her own^r or owners, 
charterers, agent, or master be held liable for losses arising from dangers 
of the sea or other navigable waters, acts of Gkxl, or public enemies, or the 
inherent defect, quality, or vice of the things carried, or from insufficiency 
of package, or seizure under legal process, or for loss resulting from any 
act or omission of the shipper or owner of the goods, his agent or repre- 
sentative, or from saving or attempting to save me or property at sea, or 
from any deviation in rendering such service. 

§ 4. That it shall be the duty of the owner or owners, master or agent 
of any vessel transporting merchandise or property from or between porta 
of the United States and foreign ports to issue to shippers of any lawful 
merchandise a bill of lading, or shipping document stating, among other 
things, the marks necessary for identification, number of packages, or 
quantity, stating whether it be carrier's or shipper's weight, and apparent 
order or condition of such merchandise or property delivered to and 
received by the owner, nuister, or agent of the vessel for transportation, 
and such document shall heprimd/ade evidence of Uie receipt of the 
merchandise therein described. 

§ 5. That for a violation of any of the provisions of this Act the agents 
owner, or master of the vessel guilty of such violation, and who refuses 
to issue on demand the bill of lading herein provided for, shall be liable to 
a fine not exceeding two thousand dollars, 'ilie amount of the fine and 

z 
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costs for such yiolation shall be a lien upon the vessel, whose agqnt, 
owner, or master is guilty of such violation, and such vessel may be 
libelled therefor in any district court of the United States, ^vithin whose 
juriKliction the ves-el may be found. One half of such penalty shall go 
to the fiarty injured by such violation, and the remainder to the Govern- 
ment of tiie Unitt'd States. 

§ 6. That this Art shall not be held to moHify or repeal sections forty- 
two hu'-dre<l and ei^rhtx-one, forty-two hundred and eighty-two, and 
furty-two hundred and eighty-three of the Revised Statutes of the 
( iiited Stat 8, or an\ ether Statute defining the liability of vessels, their 
owners, or representatives. 

§ 7. Sections one and four of this Act shall not apply to the transpoiv 
tation of live animals. 

§ 8. That this Act shall take effect from and after the first day of July, 
eighteen hundred and ninety-three. 

Approved, Febniary 13th, 1893. 
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A 1, meaning of, in charter, 61 

Abandohmsnt of ship, vadpro raia freight, 256 

AooiDKNT preventing loading, meaning o^ 99 
inevitable, 172 

AOT OF GOD, 

historical origin of exception, 165 

meaning of, 172 

relation of, to oerils of the sea, 172, 177 

carrier not liable for, 161 

charterer not liable for lose of a ship by, 6 

AsjUBTXENT of general average oontribntion, when and where made, 220, 221 

ApmRAi/TY GouBT, who can sue in, and when, 157-160, 290-294 
payment of freight into, when good, 266 

ADXiRAi/rT JTTBiSDionoN AoT, effect of indorsement of bUl of lading ander. 
157-160 

Advance Fbxiobt : fee Fbxioht. 

Adtanobs to ship, whether freight or loan, 248, 249, 264 

AFFREIGHTMENT, CONTRACT OF, 
definition of, 1 

parties to, 24-^57 , 

when contained in charter, 1 
when contained in bill of lading, 1, 2, 6, 88, 41, 129 
in charter and bill of lading combined, % 6 
in throagh biU of lading, 55-57 
effect of indorsement of bill of lading on, 181, 155 
contained in cards, bills, representations by carrier's agent, 7 
constmction of^ 10-23 
by what law constmed, 12 
illegality of by English law, 8 
illegality of by foreign law, 8 
owner adopting mnst adopt all terms of, 52 
representations and undertakings in, 58 
conditions precedent in, 58-67 
conditions implied in, 67-78 
effect of delay in performance of, 72 -77 
effect of deviation on, 198-202 
effect of unseaworthiness on, 67-72 
carrier's liability nnder, 161 
effect of excepted perils in, 165-172, 189 
exceptions in, how construed, 168, 171, 189 
who can sue for breach of, 157-160, 190 
who can be sued for breach of, 191 
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AFFBEIGHTBIENT, OONTBAGT OF-wniinwA. 
who can me on in Admiralty Goort, 157-160 
damages for breach of, 280-289 
and M0 Bill or Lading — Chabteb. 

AiTiOAT, always, 86 

AGENT, 

when ptrinoipal bound by, 27 

when personally liable, 28-81 

effect of cesser clause on his personal liability, 30 

without authority he professes, 29 

classes of, for shipowner, 82 

-for undisclosed principal, 24-81 

for Orown^ 81 

for charterer, position of, when holder of bill of lading, 88 

effect of signature of, without qualification, 28 

for merchants, as, effect of signature, 20 

for charterer, effect of signature as, 28 

by telegraphic authority, 29 

for shipowner, may lend on bottomry, 209 

Alonosidb, cargo to be brought, 101 

Altxhatiqhb in contract, effect o( 23 

Always Afloat, 86 

Ambiguitt in contract, how construed, 11, 18 
when construed by custom, 18 

AVGHOB JS THI FOBT, UOW at, 66 

AbBBSTS A2n> BB8TBAINT8 OF PB1N0E8, BULEBS, AND PE0FLB8, 174 

Abbbst of goods on voyage, effect of on freight, 256 

Abbiyal at Livebfool, 20 

AsBiQNKE, BABi, of bill of lading, cannot sue in Admiralty Court, 158-160 

Assignment of fbeigrt, effect of, 268 
who can sue on, 268 
effect of notice o^ 268 
to be earned, good, 268 

Assist vessels in all situations, leave to, 199 

AssoBTMENT, goods landed for, position of by statute, 229 

At all times of the tide and always afloat, 86 

At mebohant'b bisk, 188, 218 

At ship's waa^ 112, 170 

Attagbment of goods, how affected by stoppage in fraiislta, 142 

Authobities, orders of^ effect of on dausee as to lay days, 236 

AVERAGE, GENERAL, 
what is, 210 
conditions of, 211 
$aorifiee$9 classes of, 212 

jettison of cargo, 212 

deck cargo, 218 

pouring water on careo, 214 

burning cargo as fuel, 214 

sacrifices of ship and tackle^ 215 

sacrifice of freight, 216 
expendiiwres, classes of, 212, 216 

on ship, 217 

in port of reftige, 217 
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AVERAGE, GENEBAL— emihntuMi. 

warehooBing cargo in port d reftlge, 218 
unloading and reloading oazgo in port of refuge, 218 
pilotage and port dnes in port of refnge, 218 
practioe of a^josiezs as to port of reftige expenses, App. IV^ 8S2 
lien for, 219 ^ 

captain's duty to collect, 219 

n refosal to give materials for calculating, broach of dv^ fay, 
Jd9, 219 
how paid by cargo ownera, 219 
bond, natnre of, 219 
who can sne for, 2StO 
who are liable for, 220 
how adjusted, 221 

if any, to be adjusted according to British custom, 221 
York-Antwerp mles as to, 221, 831-335 

AviKAOB, Pim; meaning of; 247 

Back Fbbight : see Fbexqrt. 

Ballast, shipowner to supply, 70, 108 
may be neight-paying goods, 108 

Baxx, Un of lading presented through, 135 

Bankbuftct prerenting supply of cargo, 98 

what is, to give rise to stoppage in tratuitu, 140, 141 

Babbatbt, not a peril of the sea, 179 
of captain and crew, 184 

BsABKB, indonement of bill of lading to, ISO 

BILL OF LADING, 

finms of; Appendix I., 295 et aeg. 

definition of, 1, 2, 6, 8 

stamps, necessary for, Appendix III., 327 

as evidence of contract of aifreightment, 1, 2, 0, 7 

when signed, 2 

how filled up and signed in London, Appendix II., 309 

by whom sisned, 6, 129 

authority of master or broker to sign, 49-54 

modem practice as to, 7, 8, 129 

printed foims of, 7, 22, 49 

statutorv liability of persons signitig, 54 

effect of signatnro of, 129 

where there is a charter, 2, 37-48 

diiEning firom or contradicting charter, 37-42 

differing firom charter, indorsee of, 41, 45 

when charter is incorporated in, 2, 4G-48 

where there is a charter whom holder can sne^ 87-47 

parties to, 87-47 

when agent personally liable on, 28 

position of holder o( when agent for charterer, 38 

shipper under, who is not charterer, 42-45 

captain's authority to sign, where there is a charter, 52-54^ 266^268 

captain's authority to sign, wliere there is no charter, 51 

beyond authority of master, eifect of^ 52 

as presented bv charterers, master to sign, 44, 40, 53, 206 

at any rate of freight, master to sign, 44, 40, 54 

construction of, 10-12 

2 A 2 
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BILL OF LADINCK-«on<tntted. 

ooDBtmetion, by what law, 12 

illegality of oontract in, 8 

ooDstraction of, by customB, 18-22 

stipulations as to loading or unloading in, how constraed, 103 

conditions precedent in, 59 

repudiation of contract in, for breach of conditions precedent, 59 

conditions implied in, 67 

seaworthiness under, 68-72 

exceptions as to seaworthiness in, 72 

reasonable despatch under, 72-77 

delay or devialion under, 76, 199 

giyen to holder of mate's receipt, 112 ; Appendix 11., 810 

may be given without mate's receipt, 112, 113 

stamps on, eifect of, 8, 130 

contents of^ whto binding on shipper, 7, 8 

mrimdfaeie eridence that goods were shipped, 60 

burden of disproTinx lies on shipowner, 50 

when oondusiye evidenoe by statute, and of what and between whom, 51, 55 

two for same goods, 50 

signed for goods not shipped, 49-^1 

effect of description of goods in, 52, 114, 115 

dean, 113, 115 

inaccuracies in, effect of in unloading, 227 

statements as to goods in, effect of on freight, 254 

carriei^s liability under, 161 

oommencement of ship's liability under, 112, 170 

and excepted perils, 165-172, 189 

list of exceptions in, 169-171 

and policies of insurance, different construction of, 167 

burden of proof, where goods lost or damaged, 189 

and general average, 211 

holder ot has right to delivery of goods, 226, 227 

when shipowner may safely deliver to first person presenting, 133, 226 

delivery of goods to other than holder of, 226 

when holder of^ does not claim delivery, 227, 228 

and delivery order, 144, 145 

parties to^ when liable for demurrage in charter, 48, 242 

who are liable for demurrage on, 241 

person takinf^ delivery under, liable for demumge on, 243 

indorsee of, liable for demurrage in, 243 

freight under, 248, 262 

persons taking delivery under, their liability to freight, 264, 273 

uidorsee ot when liable for freight, 273 

lien on, to broker or shipping agent, 279 

holder of, when liable to lien for charterparty freight, 48, 276, 277 

consignee under, position of, 159, 160, 271, 276 

See Bill of Lading, Indobsement of; Bill of Lading Act; Bill of 
Lading, thbouoh. 

BILL OF LADING. mDORSEMENT OF, 
effects of, 2, 131 
kinds of, 130 
how effected, 130 

after wrongfdl delivery of goods, 131 
when it truisfers property absolutely, 131, 132 

conditionally, 132-138 
when it does not transfer property at all, 132, 154, 155 
acting as a mortgage, 132, 153 
acting as a pledge, 182, 153 
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BILL OF LADING, INDOBSEMENT OY'Hi(miin}ied. 
Jtu ditponendiy reeeiTatioii of^ 133, 134 
oonditioDia, 133, 134-138 
to bank, with bill of exchange, 134-138 
oonditional, vendee nnder, 135 

vendee cannot require all parts of, 135 
effect of; on stoppage, in transitu, 143, 144 
and suits under Admiralty Jurisdiction Act, 157-100 
to bare assignee, his righto, 157, 158 
•eoond, effect of^ on oontiact, 156 
and liability for demuirage, 241-243 
and liabmty for freight, 272, 273 
and liens for freight m charter, 276 
restrictive indorsement, when affecting captain, 8 

BILLS OF LADING AOT, 131, 155, 156, 159, 321 

BILL OF LADING, THBOUGH, * 

nature of^ 55-57 
whom contract in is with, 56 

freight on, how payable, 56 '• ^ 

and subordinate Dills of lading, 180 

Bill of Exghahoi, and conditional indorsement of bUls of lading, 134-138 
payment by, and stoppage in transitu, 139 
nolders of, drawn against cargo, have no lien on cargo, 278 

Blahk, indorsement of bill of lading in, 180 

Blookadb, effect on contract by English law, 10, 74 
effect by International Law, 10 
is an anest of princes, 174 
breaking, when barratry, 184 
justifies delay, or deviation, 20(^202 

BOTTOMBY, 

captain's power to, 193, 194, 208 

what is neoesdty for, 208, 209 

there must be maritime risk in, 208 

must be an advance on pergonal credit, 208 

amount of^ 209 

communications with owners as to, 196, 197, 210 

what can be pledged in, 207, 208 

loss of cargo under, 208 

agent of shipowner may lend on, 209 

obligee of bond, payment of freight to, good, 266 

Bbkaoh of Duty, by master, under Admiralty Jurisdiction Act, what is, 159 

Bbsaxaqb, exception of, 182, 183 

Bbbakdowh of Machihibt, 169 

Bbokxn Stowaqb, 106 

BBOKER, 

position of as agent of shipowner, 33-35 

his work with regard to ship, 33 

classes of, 34 

when a party to charter, 28-33 

his representations, part of contract, 7, 58 

power of captain to employ, 35 

authority to sign bill of ladine, 49-54, 129 

statutory liability of, signing bill of lading, 54 
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BBOKEB— eone^niied. 

MTinent of freight «o^ 83, 864, 8G6 
hie lieo OD faUl of lading, 279 

BbibtoIi, pnetioe of: 9e$ Appendix IL, 816 

Bubdbv of Pnoor, when goods are damaged at lost, 189 

BuBDBV, Bhit^b, when ooodition preoedent, G2-64 

0. F. L s a piee eoYeiing coat, freight, and insnnnoe ; theoppoaito of F. O. B. 
whionaee. 

Oaaon^ ohaiierer's right to oany pasMogera and gooda in, 105 

Oamobluvo GuLiTsm 6S» 171 

Oapabui or BBVO ooTiBpa) BT IxsuBAiroi, Dam AGS, 170 

Capaoitt or Ship, when condition precedent, 61-6i 
ttatementa aa to^ eflfoct of» 62, 105 ' 
dead iraight, 62, 68 

CAPTAIN, 

position of; abroad, effect of telegraph on, 85 
power to ^ect or ynrj cbarterB, 82, 85 
power to employ hroker, 85 
power to eettle aoconnta abroad, 85 
ordinary authority o^ 51-53 
authority to sign bill of lading, 49-54 

when there is a charter, 52-54, 266 

when there is no charter, 51 
algning bills of lading for goods not on board, 49 
liabiUfy as to quality muSs in biU of lading, 52 
liability to his owners for statements in bill of lading, 53 
signing second biU for same goods, 50 
rail of lading beyond hii anthoril^, 52 
aigning biU of lading, statatory liability of, 54 
algnipg bill of lading as agent for whom, 266 
position under charter not a demise* 8 
position under demise charter, 2 
bound to stow skilfully, 109 
banatry of, 184 

negligence of, exception of, 185 
when can be sued for damage to goods, 191 
breach of duty, within Admiralty Act, what is, 1|^ 
his authority on voyage, 193-198 
authority conferred by shipment, 12, 194 
when agent for shipowner, 198r-198 
when agent for cargo-owner, 194-198 
when agent for charterer, 198 
necessity aa ground for his authority, 195 
when should communicate with owners before acting, 196 
when should use telegraph, 197 
when may delay or deviate on voyage, 200-202 
duty to take care of goods on voyage, 202 
power to sell damaged cargo, 204 
power to tranship, 205-207 
power to raise money on cargo, 207 
power of bottomry, 208 

Sower of jettison, 210, 212 
uty to collect general average from cargo, 219 
lien for general average, 219 
bound to ftixnish particulars of general average to cargo-owners, 219 
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GAFTAIN— ixmitmiad. 

not bonndto ooUeot Balvago from oargo, 228 

his duty in unloading, 224-227 

duty on receiying notice of stoppage in trantittk^ 152 

when affected by leBtrictlTe indonement, 8 

hie duty to deliver, 225, 226 

and oonflioting elaims for goods, 226 

not bound to unload, unless to bill of lading, 227 

position of; if no bill uf lading produced, 226, 227 

when ma^ land and warehouse goods, 227-229 

retains his lien by wazehousiDg, 227-229 

his position, if consignee does not take goods, 227-229, 251 

when may refuse deUveiy of goods, 227, 262 

cannot sue for demurrage, 243 

his authority to receive freight, 264 

effect of payment of freight to^ before it is due, 264 

when freight payable to, 265 

when can sue on contract implied firom delivery of goods, 265 

cannot retain fireight as against shipowners, 265 

how may waive lien for freight, 277 

how may enfocoe lien for freight, 277, 278 

in case of breach of contract, must seek other employment, 288, 284 

Captain to sxair Bills of Ladivo at aht Batb of Fbbight, 44, 46, 54, 
266 

Caftubb and Sixzubb, 175 
deviation to avoid, 201 

CABOO, 

charterer's duty to provide, 97-101 

failure of charterer to provide, 98 

non-exiBtence of, effect on charter, 98 

causes preventing transmission of the port of loading, 98 

causes preventiDg loading of, 98 

tendered, must reasonably comply with charter, 99 

short supply of, 98, 236 

to be brought alongside, 101, 102 

full and complete, 105, 106 

where to be loaded, 107 

marks on, errors in, 52, 113, 170 

shipowner to stow properly, 109-111 

not shipped, bill of lading signed for, 49, 50 

captain's duty to take care of on voyage, 202, 203 

lien for expenses in preserving, 203 

captain's power to sell dumaged, 204 

transliipment of, 205-207 

captain^s power to raise money on, 207 

captain's power to sell to raise money, 207 

and bottomry, 208-210 

pledged without authority, 208-210 

what can be bottomried, 208 

loss of, when bottomried, 208 

jettison of, 210 

and general average, 210-214 ; Appendix IV., 831 

general average, sacrifice of, 211 

damaged by water to extinguish fire, 214 

burnt as fuel, 214 

warehousing of, and general average, 218 

unloading and reloading in port of refuge, 218, and Appendix IV., 332 

when liable for salvage, 221 
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CABQO-H3onHnit$d. 

liable for life aAlvage, 222 

Bhipowner'B lien on for salvage expenditure, 208, 222, 274 

only liable for freight, in case of coIliAion» 223 

not liable for damage, in caae of colllBioD, 223 

charterer'B duty to provide for dischajse of, 224 

not taken by oonaignee at port of discharge, 227, 228, 251 

landed for aasortment, 229 ; Appendix II., 312 

entered for overside delivery, 229 ; Appendix IL, 812 

damaged, claims for, when made, 170, 231 

damaged, freight for, 254 

if lost, when treieht pav|ible for, 245, 249 

■hrinking or swelling, freight for, 260 

belon^g to shipowner, freight for, 259 

cm ship's aoooont, no lien on for freight, 278 

lien for freight, 274-278 

no lien to holders of bill of exchange drawn against it, 278 

damages to, how assessed, 280-282 

profits on, when included in damages, 282 

damages to charterer fidling to lo8^, 282-289 

Gaboon Dick, 107 

and general average, 210 et 9eq. 
See Deck Oaboo. 

OABGO-OWNEB, 

captain's dnty to, 194 

when captain is agent for, 194, 196 

when captain should communicate with, 196 

and deviation or delay on voyage, 198-202 

and transhipment, 205 

and cargo sold to raise money, 207 

and cargo pledged without authority, 208-210 

and jettison, 210 

captain must furnish particulars of general arerage to, 219 

and general average, 210-213, 219-220 

when he can sue for general average, 220 

has no lien on ship for general average, 220 

when liable for general average, 220 

when liable for sfdyage, 222 

when and whom he can sue for ooUia&on, 223 

not lisbble for collision, 223 

not claiming cargo, 227-229 

how far lighterman is his agent, 111, 229 

when liable for freight pro rata, 25^-259 

and see Consionib; Shieteb. 

CABBIEB, 

liability for goods carried, 161 

shipowners who are not, their liability, 161 

whether lighterman is, 162, 163 

his lien, how affected by stoppage in transitu, 142 

his lien, effect of end of transit on, 150 

refrisal to deliyer, effect on stoppage in transitu, 146 

wrongful delivery and stoppage in transitu, 146 

ending transit by agreement with vendee, 150 

Cabt notb. Appendix IL, 308 

Gash bbceifts, not documents of title, 146 

Causa oausans and Causa pboxima, 166, 168 
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Ojbhib CLAT7S1 and agenf b liability, SO 
not incorporated in bill of lading, 48 
effect of; 116-118 
oo-extensiTe with lien, 116 
when eharterer Ib consignee^ 118 
and demnrrage, 118-128 

Chahqb of ohabaotxb, 168 

GHABTEBPABTf, 
definition of, 1 
when signed, 1 

stamps on, 1 ; Appendix IIL, 327 
when a d^nise or lease of stiip, 2-6 
effects of a demise^ 8 
iUegality of, 8 
oonstruotion oil 10-23 
when constmea by cnstoms, 18-28 
Tariation of by parol evidence, 11, 18, 21, 24 
alterations in, effect of; 23 
printed forms of, how oonstmed, 22 
parties to, 24-48 
who are principals in, 24-30 
statement as to parties in, when final, 24 
when agent personally liable on, 28-31 
power of managing owner to effect or yary, 32 
powers of broker to effe(^ 83 
powers of captain to effect, 34 
powers of mortgagor to effect, 36 
when binding on part-owner, 86 

M n porcbaser, 36 

M n mortgagee, 37 

who are bound by, 36, 37 
whom shipper under can sue, 37-45 
position or shipper who is not charterer, 42-45 
representations and undertakings in, 58-78 
repudiation of, 58-61 
conditions implied in, 67 
and seaworthiness, 67-72 
its operation before loading, 79 
loading under, 90, 103 
loading under and exceptions, 98 
cargo tendered must comply with, 99 

relations of shipper, shipowner, and charterer as to stowage under, 109 
exceptions in, how construed, 165-172, 189 
unloading under, 224 

who is liable for demurrage under, 241, 242 
who bound for lien for freight in, 276, 277 
and see Chabtbbsb; DnfUBSAOx; Fbxioiit; Loadino; Unloadiko; 

YOTAOX, Ac 

GHABTEB AND BILL OF LADING, 1, 2, 7, 38-42 
when they differ, 38, 89 

indorsee of bill of lading differing from charter, 45-47 
when one incorporated in other, 46-48 

Chabtsb and sub-ohabteb, position of shipper, 43 

Ohabteb, Time, seaworthiness in, 69 
freights in, 247, 262, 263 

Chabteb, without pbbjudicb to, 44, 46, 53, 266 

ObABTBB, other OONSmONB, AS FEB, 47, 48 
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Obabtebkd Fbkioht : #00 Fbbiobt. - 
Gbabtbbbd YOTAaa and cairying voyage, 79 

CHABTEREB, 
definition of, 1 

position of, under demiae eharter, 2-6 
position of^ nnder charter not a demise, 8 
nho is also a shipper, position of, 88-^2 
when liable to shippers of ^joods, 42, 43 
dn^ to name plaoia of loading, 90, 91 
entitled to reoeive notioe of snip's readinen to load, 96 
duty to fiimish oazgo, 97-101 
when exonsed from loading, 98, 99 
prevented from bringing caigo to port of loading, 98 
obligation to load, when ftOfilled, 98, 99 
damages for failing to load cargo, 282-289 
to carry fhll and complete cargo, 105 
to proTide broken stowage^ 106 
ana pnssongers in cabins, 105 
position as to stowage, 109 
and cesser danse, 116-128 
who is consignee, and cesser danse, 118 
when can be soed for damage to goods, 191 
captain's power to bind, on voyage, 198 
when can sue for general average, 220 
when liable for general average on ship or freight, 220 
when has lien for general average, 220 
when entitled to salvage earned by chartered ship, S, 223 
duty to provide for discharge of cargo, 224 
not entitled to notice of reiSUneBs to discharge, 224, 225 
aneeing to load or unload in fixed time, 284, 285 
wnen liable for demnrrage, 241 
freight when payable to, 266-268 
loss, captain how far bound to decrease, 284-286 

Ohabtebxb, Bills of Ladinq as pbesbkted bt, 53 

Chabtsbkb, Fbbioht to be oollbcted bt, 262 

Ghabtbbeb'8 Agent, oonbigned to, fbeb of Gokmibbioh, 101 

CHABTEBiNa Bbokbb, 84 

Claims for cargo damaged, when to be made, 170, 231 

Class of ship on register, ooudition precedent, 61' 

Clbav Bill of Ladino, 118, 115 

Cleav beoeift, 115 ; Appendix II., 809 

Clbabanoes, failure to procure, 101 
when procured by charterers, 101 

CoAL^ ordered by master, who liable for, 194 

COLLEOTED BT ChABTEBEBS, FbEIGBT TO BE, 262 
COLLIEBT GUABAITTBE, 232 

CoLUsioir, exception of, 180 

when a peril of the sea, 177, 179 
cargo not liable for damage by, 223 
cargo-owner may recover damages for, 223 

CoHMEBCiAL puTpOBC of voyagc, frustration of, 67, 72, 73 

Commission, consigned to charterer's agents, free of, 101 

Commission Agent may stop tn traimiu, 140 
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OoMKDRiOATXQV by oaptain with owners, when neoeasary, 196 

Comoinov, Ssifpid in good, 115, 116 

CoNmnoHB, Imtuxd, in oontnct, 67 

CkwDinoNS, Pbbokdsht, in Chabtsb, 58-67 
effect of waiyer of^ 58 
repudiation for breach of, 58, 59 
Amctionfl of Court and jury as to, 59 
■tatementa, as to ship's register, when, 61 
ship's tonnage, when, 62-& 
ship's name, when, 64 
ship's national chsjncter, when, 64 
ship's whereabouts, when, 65, 66 
ship's time of loading or sailing, when, 65, 66 

GoNDinoNB Pbioidbht in Bill of LADnra, 59 

Conditional Indobsemxnt, effect of; 184-138 

CoNBn)BBATioN, what neoeesary for indorsement defeating stoppage in frtm- 
st<ii,144 
no, for indorsement of bill, effect of, 153 

CONKGNBD TO CbABTEBEB'b AGBNTB FBBB OF COMMISSION, 101 

CONSIGNEE, 

of bill of hiding, statutory positioD, 54, 155-160 

who is oharterer, effect of cesser clause, 117 

his position hi Admiralty Court, 157^159 

osa sue in tort for negligent carriage, 190 

can sue in contract for negligent carriage, 191 

when liable for general average, 221 

cannot be called on to accept goods before ship's arriTsl, 224 

entitled to reasonable time to receive goods, 225, 226 

not daiminfp cargo^ 226-228 

right to dehvery direct from ship, 227 

where goods are landed for assortment, 229 

where goods are entered as overside goods, 229 

disputing charges of landing, 229 

demanding goods, when part landed, 228 

how far liehterman is agent of, 111, 229 

when liable for demurrage, 243, 244 

preventing delivery of goods, 227, 251, 252 

when must pay iieiffht. 262, 271 

taking delivery under bill of lading, to pay freight, 264, 271, 272 

who is cargo-owner, 272 

when bound by lien for flight in charter, 276 

general, in France, 264 

CoNsioNOB : tee Shifpeb ; Cabgo-ownkb. 

CoNSTBcnoN, of oontract of afireightment, 10-23 
provinces of Court and of jury, 11 
by what law, 12-18 
by law of ship's flag, 12 

Contact with otheb Goods, 183 

CoNTBAor OF Affbeiohtmknt : tee Affbeightment. 

Contbactus, Lex Looi, 12 

Convenient Speed, to proceed with, 65, 66 

COPFEBED, A 1, 66 

County Coubts, Jcbisdiction of, 292-294 

CouBT, province of, in construction of contract, 11, 59 
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COTDUED BT IhSUIIANOB, DaMAQH OAFABLB OF BEOrO, 170 ' 

Obatt, riBk of, 170 

OBAJm and dock oompuii68 : Appendix IL 

Obkw, position under demiBe charter, 2 
under charter not a demise, 3 
by whom engaged and discharged, 83 
barratry of, 184 
negligence of, 185 

Cbdui of master or crew, when barratry, 184 

Gbowh, charters by agents fbr, 81 

Custom, effect of^ in constraotion of oontraot, 11, 18-22 
evidence of, when admissible, 18, 19 
marks of binding, 19 
cannot explain well-known terms, 18. 19 
when they bind persons ignorant of theniv 22 
of port of loading, 19. 108 
of port of discharge, 19 

GuBTOMABT Dbspatoh, 90, 98, 238-241 

OcBTOMABT Maiqibb, 95, 90, 288-241 

Damage, meaning of, 170 

DaMAQB OAPABLB OF BEXNO dbTBBXD BT InBUBANCE, 170 

Damage, Ship, 170 

Damage to Gaboo, who can sne for, 190 
who can be sned for, 191 
limitation of liability for. Appendix III., 823 
claims arising ont of, 281 
effect o^ on neight, 254 
carrier's liability for, 161-104 

Damages, mle of; 280 

to carro, how assessed, 280-282 
for failnre to load a cargo, 282-289 
and Me Fbeight, Dead. 

Damages fob Detention : tee Detentioh. 

Danoebous Goods, implied contract not to ship without notice, 77 
what will be notice of, 77 
and MS Affendix III., 828 

Dat, meaning of, in demurrage clauses, 284 
part of; coants as whole day, 234, 263 

Dead Fbeigbt : ms Fbeight. 

Dead Weight, 63 

Deok Gaboo, when proper, 107 
custom to load, 19, 107 
effect of carrying without authority, 107 
carrying, not barratry, 184 
and general ayerage, 212 
in coasting trade, 212 

Delay, on contract, effect of, 72-77, 198, 199 
captain's power to, on yoyage, 198-201 

DELiyEBED, Fbeight payable by Net Weight, 260 
freight payable on intake measure of quantity, 260 
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DELIYEBT OF GOODS. 

to whom shipownoTB may safely make, 182, 183, 226 

effect of, by abipowner, 226 

shipowner's dn^, when conflicting claims for, 226 

effect of wrongful, on stoppage in trarmiUy 146 

what 18, to diTCst stoppage in tTantUu^ 148 

to forwarding agent, effect of, in stoppage in irangUu^ 149, 150 

contract to pay demnrrage, implied from, 242, 243 

what, earns freight, 245, 251 

damaged, effect of, on fireight, 254 

diort, effect of, on freight, 254, 255 

shipped, effect of, on freight, 254 

short of destination, effect of^ on freight,, 246-259 

when concurrent with payment of freight, 262 

contract to pay freight, implied from, 264, 270*273 

to consignee, contract implied fitom, 243, 264, 271 

freight dae before or after, no lien for, 275 

without payment of freight, waiTes lien, 277 

DxLiYBBT Obdeb, as docoment of title, 145 
and bOl of lading, 145 

Devise or Smp, when charter is, 2-6 

position nndfior, of charterer, captain, crew, 2 

effects of construction of charter as, 3 

hirer, not liable for ship's loss by act of God, 6 

DEMXJREAGE, 

what is, 118, 119, 282 

when payable, 232, 233 

how calculated, 233, 234 

clauses as to, when applied to loading and unloadiug, 238 

in charter, who liable for, 48 

and cesser clause, 117-128 

at port of loading, 118 

in bill of lading, who liable for, 248 

who can sue on implied contract to nay, 248 

contract to pay when implied from delivery, 242, 243 

no lien for, at conmion law, 278 

lien for, by express agreement, 118-128, 279 

customary for lighters in London, Appendix II., 310 

Despatch Monet, how calculated, 234 

Despatch, usual in Loadino, 95, 98, 238-240 

Detention, Damages vob, what are, 232 
when payable, 233 
and cesser clause, 117-128 
no lien for, at common law, 117-128, 278 
lien for, by express agreement, 117-128, 279 

Deviation, implied contract to proceed without, 67, 198 
when captain may make, 198-202 
when not barratry, 184 
to save life allowed, 198 
to save property, when allowed, 198 
towage is, 199 

communication with ship in distress is not, 199 
damage occurring on, liability for, 199 
delay to prevent damage to cargo not a, 200-202 

Diligence, implied contract to use due, 72-77 

Discbabge: SM Unloading. 
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DooKB, if ftill, position of shipowner, 82, 91, 235, 238, 289 
In London, pnotioe of. Appendix 11^ 808 
and stevedores, Appendix II. 
their emnes, liability for, Appendix II. 
damage in, when a peril of the sea, 178 

BoGX Dues and CHABaBS, how paid. Appendix II. 

DoGK Wab&abt, effect of, 145 

Dock as obdibbd ov abbitino, 86, 92 

DoouKBHT OF TiTLB, meaning of, 144 

DumiAai, 70, 108 

ExBABOO, effect of, on oontraot, 75, 200 
an anest of prinoes, 174 

Ekflotiibnt of ship, by whom settled, 83 

Enekibs, Queen's, 178 

Enqagembnt of Goods in ship, effect of, 79 

Equipment of Skip, by whom directed, 83 

Ebasubes in charter on bill of lading after signatore, 23 

EXOEPTED PEBILS, 165, 170 
in eharier, 165, 171 

apply beibre loading, 80, 98, 112, 170 

wnen cover faOiire to load, 98, 99 
<» 601 o/IoJ^iig, 165-172 

hirtoiy of, 165 

list (^ 168-170 

harden of proof as to^ 189 

effect (tf deck stowage on, 107, 189 
their relation to implied undertakings, 67, 171 
as to seaworthiness, 71, 72 
and nnieasonable delay, 78 

ExPLOsiYBS, shipment of, 77 . 
and MS Appendix IIL, 328 

F. O. B. = f^ on board, the goods then being at the risk of the porchaser, 
who is liable to freight : Inglis y. Stock (1885X 10 App. G. 268 

F. O. W. = first open water, for Baltic ports, after ice. 

Factobs Acts, questions under, 144, 145 

Final BAiUKa, 192 

FnuB on Boabd, 169 

Fibs, exception of, 188 

Fitnbbs fob Gabgo : sm Seawobthinbbb. 

Flag, Law of Ship's, as law of construction, 12, 208 

FOBTHWITH,80 

FoBWABDiNQ AoENT, delivciy to, and stoppage in tranniUf 149, 150 

Fbange, general consignee in, 264 

Fbaud, avoiding charter, 58 

effect on bin of huling, 55, 155 

Fbbe of Gomhission, 101 

FBEIGHT, 

definition of, 1 . 245 

does not include passage-money, 245 
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FBEIGHT-Hxmftntied. 
when earned, 245 
not payable if goocU lost, 245 
oral evidence to explain, when admitted, 18, 21, 246 
mode of payment, to be fixed by custom, 18, 21, 246, 259 
for cargo belonging to shipowner, 259 
amonnt of, how calculated, 259 
amount of, where goods shrink or swell on voyage, 260 
and hydraulic presses, 260 
alternative, 261 
when payable, 262 

payment o( and delivery of goods, concurrent, 262 
when shipowner entitled to, 262 

clauses as to, in time and voyage charters, 247, 262, 263 
clauses as to, in bills of lading, 248, 262 
to whom payable, 263-270 
when payable to shipowner, 264 
shipowner may give authority to collect, 264 
master^s or broker's authority to collect, 83, 85, 264, 265 
parent to master or broker when good, 33, 35, 264, 265 
paid before it is due, effect of, 264 
when payable to captain, 264 
when payable to third person, 265 
payment to obligee of bDttomry bond, good, 266 
payment of^ into Gourt of Admiralty, when good, 266 
when payable to charterer, 266-268 
assignment of, effect of, 268 
assignee of share of ship entitled to, 268 
when payable to mortgagee of ship, 269, 270 
when payable to mortgagor of ship, 269, 270 
by whom payable, 270-273 
when payable 6a contract implied from taking delivery of goods, 264, 

270-273 
implied contract to pay, by shipper, 271 
when shipper freed from contract to pay, 271 
consignee, when liable to pay, 272 
indorsee of bill of lading when liable for, 251, 273 
where cargo trenshipped, 205, 206, 252 
under through bill or lacUng, 56, 245 

how affected by blodcade, embargo, bad weather, delay for repairs, 262 
guarantee of^ when ship lost, 245 
when payable, ** ship lost or not lost,** 245, 249 
genenu average, sacrifice of, 212, 216 
and general average expenses in port of refuge, 217 
Derson entitled to, and general average, 220 
uee, authority to master to carry, 52 
stop for. Appendices XL, III., 811, 325 
release for. Appendix IL, 313 
lien for, by common law, 245, 246, 274, 276 
lien for, under demise charter, 3 

due after delivery of goods, no lien for, at common law, 275 
due on delivery of goras, lien for, 274 
lien for, on what grads, 276 
lien f6r, for what amounts, 276, 277 
lien fbr, how maintained, 277 
lien for, how waived, 277, 278 
taking payment of by bill, waives lien, 277 
delivery without payment of, waives lien, 277 
in charter, lien for against whom, 276 
and general consignee in France, 264 
when goods may be sold to realiie lien for, 326 



354 INDEX. 

FBEIGHT, ADVANCE, 
what ifl, 2i8, 249 

or loan, vhich a payment is, 248, 249, 264 
insmanoe of, 248 
if Bhip lost, 248 
when reooverable, 248 
and final sailing, 192 
no lien for at common law, 249, 275, 278 
lien for by expreas agreement, 249, 276, 279 

Fbexght, Back, what is, 251 

Fbbioht, Dead, what ia, 286-289 
no lien for at oonmion law, 278 
lien for by expresB agreement, 279 

ITULL FREIGHT, 

when shipowner is entitled to, 251 

earned when shipowner is ready to deliTer, 252 

how earned if there is a Inmp snm as height, 252 

earned by transhipment, 252 

dne when shipper prevents delivery, 252 

for goods delivered damaged, when payable, 254 

earned, if aU goods shipped deUvered, 254, 255 

Fbuqht, Lump, what is, 253 

when earned by shipowner, 252, 253 

FBEIGHT, PRO BAT A, 

when payable for short delivery, 255 

when payable for deUvery short of destination, 256-259 

not payable withont special agreement. 256 

agreement to pay, from what implied, 256 

effect of arrest of goods on, 256 

effect of sale of goods on, 257 

and ice, 257. 258 

when ship abandoned, 257, 258 

Fbbioht and all other oonditiohb ab pbb Charter, 47 

Freight to be oolleoted by Chabtbrebb, 262 

Freioht in ruiJi for voyage, 261 

Frexght, highest on same voyage, 261 

Freight payable in London, 20, 246, 247, 262 

Freight payable on net weight delivered, 260 

Freight payable on intake measure op quantity delivered, 260 

Freight, at any rate of. Master to sign BiLLfl of lading at, 44, 46, 54 

From Smp^s tackles, 231, 320 

Frost, an act of God, 172 

not a peril of the sea, 176 
Full and oomplbtb Cargo, 105 

General Average : see Average. 

Glasgow, Praotioe of : see Appendix n., 317 

God, Act of : sea Act of God. 

Good condition, shipped in, 115, 116 

Goods : see Cargo. 

Goods Owner: sm Cabgo Owner. 

Gotbenbebo Custom, as pkb, 261 
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GovERNiffENT ACTioH, preventing loading, 98 
when an " arrest of princes/* 174 

Government pass, for loading, 98 

Ground, takinq the, when a peril of the sea, 17t> 

Gunpowder, stowage of, 70, 77 

Handbills as part of contract of affreightment, 7 

Heat, exception of, 182 

Highest freight on same voyage, 261 

Holidays, Sundays and, excepted, 238, 234 

Hour, part of, counts as an, 234 

Hours, meaning of, in demurrage clauses, 234 

Hull, practice of port of: tee Appendix II., 318 

Hydraulic presses and freight, 260 

Ice, preventing loading or unloading, 98, 236 
causing delay after loading is completed, 99 
and pro raid freight, 256, 257 

Icebergs, a peril of the sea, 178 
justify delay or deviation, 200 

Icebound Ports, duty of ship loading or discharging at, 83 

Illegal acts, when harratry, 184 

Illegality, by English law, 8 
by foreign law, 8 

seizure by revenue officers, primS facie proof of, 
as affecting charterer's refusal to load, 98, 102 

IMPLIED CONTRACTS, 

in contract of affreightment, 67 

effect of breaches of, 67 

how affected by exceptions, 67, 171 

of seaworthiness, 68-72 

of reasonable despatch, 72-77 

not to ship dangerous goods without notice, 77 

not to deviate, 198 

Improper Navigation, 187 

INDORSEE OF BILL OF LADING, 
rights of, by custom, 2, 131 
rights of, by statute, 2, 54, 131, 155, 156 
when liable on clauses in charter, 45-47, 52 
for goods not shipped, position of, 49, 50 
when two bills are signed for same goods, 50 
and stoppage in transitu, 143, 144 
acting malafidey 155 

may have better position than indorser, 131, 157 
further indorsement by, effect of, 156 
when he can sue in Admiralty Court, 157-160 
when he can sue in tort for damage to goods, 190 
when he can sue on contract for damage to goods, 190 
when liable for freight, 273 
when bound by lien for freight in charter, 276 

INDORSEMENT OF BILL OF LADING, 
effects by custom, 2, 131 
effects by statute, 2, 54, 131, 155, 156 
kinds of, 130 
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IND0R8KMEVT OP BILL OF LADING— oon^iinwrJ 
to benrer, 130 
to order or Assigns, 130 
in blank, 130 
how effected, 180 
how reetrictCKl, 8, 130 
restrictive, when affecting ciipfain, 8 
after wrongful delivery of goods, 131 
intention of parties in, 131, 132 
when it absolutely paai<es property, 131, 132 
when it pnsscs property subject to btoppago in iran$ituy 131, 133 
what defeats stoppage tn tranBitu, US, 144 
conditional, 132, 134-138 

and bill of exchange, 134-136 

position of vendor under, 135 
acting as a mortgage, 132, 153 
acting as a pledge, 132, 153 
as security for advanoea, 153, 154 
passing no propertv at all, 132, 154 
without consideration, 154 
to an agent, 154 

under Bills of Lading Act, 155, 156 
second, effect of, on contract, 156 
under Admiralty Jurisdiction Act, 157-160 
does not free shipper from liability for freight, 271 

Ikdobsemekt of Maters Receift, 113 

Indobseb of Bill of Lading may transfer greater right than he has, 131, 157 

InsolyeNCT, justifying stoppage in trantitUj what is, 140, 141 

LfsuBANOB, damage capable of being covered by, 170 

policies and bills of lading, different construction of, 167, 168 
of advance freight, 248 
of advances to ship, 249 

iNTSimoN of Parties, criterion of construction, 10, 12 
test of effect of indorsement of bill of lading, 131, 132 

JETTISON, 

exception of, 189 

captain's power to, on voyage, 210 
captain making, for whom agent, 210, 212 
as general average sacrifice, 212, 213 

JuBMDionoN, 290-294 

JuBT, province of, in construction of contract, 11 
and conditions precedent, 58 

Jcs DiBPONENDi, reservation of, 133, 134 

King's Enemies, historical origin of exception, 165 

Lading, Bill of : see Bill of Lading. 

Landing Entry, in Ijondon: Appendix II., 312 

Law, by which contract is construed, 12-17 

Lawful Msechandibe, 106 

Lat Days, when they begin, 90, 233 
and running days, 234 
and working days, 234 
effect of expiration of, 232, 233 
gee Demurrage. 
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Leakage, exception of, 182 

Legal Pboc^edings, not arreats of princes, 174 
not perils of the sea, 179 

Lex fobi, when applicable, 15 / 

Lex loci oontbaotus, as rule of oonbtruction, 13, 14 

Lien akd Exemption, or cesser, clause, 116-128 

Lien bt Common Law, possessory, what is, 274 

shipowner's, nature of, 274 

for freight, 246, 274-288 

no, for advance freight, 249, 275, 288 

no, for freight due after delivery of goods, 274, 275 

for freight, over what goods, 276 

for freight, for what amount, 276, 277 

for freight in charter, who bound by, 276 

no, for dead freight, 278 

for freight under demise charter, 3 

no, to holders of bill of exchange drawn against cargo, 278 

n6, for wharfage on over&ide goods, 278 

no, tor port charges, 278 

no, for demurrage or damages for detention, 278 

no, on goods shipped on ship's account, 278 

for general average, captain s, 219 

charterer's, 220 

cargo owner has not, on ship, 220 
consignee's liability for, 220 

for salvage expenditure, 203, 222, 274 

to broker on bill of lading, 279 

how waived, 267, 277 

how maintained, 227-229, 277, 278 

how affected by Htoppnge in transitu, 142 

Lien bt Aobeement, when valid, 279 
for dead freigiit, 279 

for demurrage or damages for detention, 279 
for demurrage, and cesser clause, 116-128 
for advance frei»;ht, 279 

for charter freight against holder of bill of lading, 279 
for freight, waiver of, implie<l contract from, 272 
for unliquidated damages, 123, 279, 287-289 
special clauses as to, 279 

Life, deviation to save, when allowed, 198 
salvage for, by whom payable, 222 

Lighten, outside port, ship when bound to, 85-90 

Lightebman, position of, in London, Appendix XL 

his knowledge of stowage do^s not affect shipper, 111 
whether common carrier or not, 1(52, 163 
his liability for goods carried, 162, 16:^ 
bow far agent of consignee in unloading, 229 

Lightebs, customary demurrage for. Appendix II., 310, 319 

Lightning, an act of God, 172 
not a peril of the sea, 176 
ouutdng fire, an act of God, 183 

Limitation of Liability, Appendix III., 323 

Liverpool, practice of : see Appendix II., 314 
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LOADING, 

when constroed by oustoms of port of loading, 19, 103 

performance of rontract before, 79 

port of, shipowner's duty to proceed to, 79 

where charterer's duty brgins, 90 

statements as to time of, (51-66 

seaworthiness in, 68 

place of, 90 

usual place of, 90 

where several usual places of, 90 

port of, custom as to place of loading to be followc<], 91 

in tidal harbour, 83 

in icebound ports, 83 

outside port, ship when bound io lighten, 85 

in named dock, 91 

place of, when charterer to name, 91, 92 

ready for, when ship is, 96 

in usual and customary manner, 95 

usual despatch in, 98, 238-241 

when exceptions in charter apply to, 98 

port of, causes preventing transmission of cargo to, 98 

causes delaying, effect of, 98, 234, 241 

delay in, foreseen by contracting parties, 99 

charterer's duty in, when completed, 99 

delays after completion of, 99 

charterer's refusal, effect of, 102 

in fixed time, 234, 235 

in reasonable time, 237 

in regular turn, 104 

and demurrage, 118, 232-241 

and damages for detention, 118, 232 

by stevedore, 109 

port of, customs in calculating freight, 19, 245, 248 

practice as to, in London, Liverpool, Bristol, Glasgow, Hull : Appendix 11. 

and aee tiTOWAGE. 

Loading Brokebb, 34 

Loan, on cargo, captain's power to raise, 195 

when prepayment by shipper is, 248, 249, 254 

London, practice of : see Appendix II., 308 
clause, 230 

Loss or Goods, not liable for, xmder any circumstances whatever, 169 

Loss OF Market, 281 

Lost or not Lost, Ship, 245, 249 

Lump Freight : see Frefoht. 

Machinery, cargo of, 99 

steam, exceptions as to, 169 
breakdown of, 169 

Management of ship, work included in, 83, 34, 188 

MANAGING OWNER, 
powers of, 32 

statutory provisions as to, 32 
effect of registration as, 32 
powers to assign freight, 33 
in single ship companies, 32 

Maritime Law, how far applicable in England, 13-17 

Maritime Bisk, essential to bottomry bond, 208 
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Mabkit, 1o8b of, wheo recoverable as damnges, 281 

Mabks on Gkx)Ds, inocciiracy, or abeenoe of, 113, 170 
quality, effect of, 52 

Mast, cnttiDg away of, and general average, 215, 216 

Masteb : Me Captain. 

MATE'S RECEIPT, 

what it is, 112 

effect of possession of, 112 

as a recognition of property, 112 

not a negotiable iustrnmeut, 113 

effect of statements in, 113 

in London, Appendix 11., 809, 310 

msasubehent, tonb of weight amd, 63 

Merchandise, Lawful, 106 

Mebchant's Bisk, at, 188, 213 

Mistake, effects of, on contract, 11, 24 

Mobs, not arrests of peoples, 174 
are seiznres, 175 

Month, in time charters, 263 

Mortgaoe, Indorsement of Bill of Lading as a, when, 132, 142 
its effect on stoppage in transitu, 143, 144 
its effect un the contract, 154-156 
its effects on snits in the Admiralty Court, 157-159 

Mortgagee of Ship„ when bound by charter, 37 
when can maintain action of restraint, 87 
statutory provisions as to, 36, 321 
in podsession, entitled to what freifcht, 269 
out of possession, not entitled to freight, 269 

Mortgagor of Ship, powers to charter, 36 
statutory provisions as to, 36, 821 
when entitled to freight, 269 

Mutiny, damaging goods, 175, 181, 184 

Name, Ship's, when condition precedent, 64 

National Chabaoteb, Ship's, 64 

Navigation, risks of steam, 169, 175 
negligence in, 185-187 
improper, what is, 187 
breach of rules, when barratry, 184 
perils of, include collisions, 176 

Neab as she can safely get, 82-90 

Necessity, what is, to give captain power to uct, 193 
what is, for bottomry, 195, 197 
what is, fur deviation or delay, 200, 208 
what is, for sale of goods, 195, 207 

Negligence, not a peril of the sea, 179 
and collisions, 178-180 
of shipowner's servants, exception of, 185-188 
of sliipowner, not covered by exception, 185 
in navigation, meaning of, 187 
non-delivery of goods, primd facie evidence of, 189 

Negotiable Instruments, mate's receipts are not, 113 
when bills of ladiog are, 130 
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Nok-Dklitebt of goods primi facte eTidcnoe of carrier's negligence, 189 

KoncE OF Beadiness, to load, shipowner to give, 97 
to discharge, not required, 224, 225 

Notice to stop tn IroiwtYu, how and when given, 152 

Now AT Ancbob in the Pobt, 60, 66 

Now IN THE Pobt or, 60, 65 

Oedbb OB Assigns, indorsement to, 129^ 130 

Obdebed, Pobt as, 81, 82 

Otheb Conditions as pee Chabtbb, 47 

Oterside Goods, 229 : 9ee Appendix II., 312 
no lien for wharfage dues on, 278 

Paid in London, Fbeight, 248» 262 

Papers, Ship's, duty to proYide, 70 

Pabol Evidence, to Yary charters, 11, 24 

Parties to Contract of affreightment, 24-47 
statements as to in charters, when final, 24 
broker not a, 33 

Partner, when may stop in ttawaitit^ 140 

Part-Owner of ship, when bousd by charter, 86 
action of rebtraint by, 36 

Parts of Bill of Ladikg, need not all be produced, 135 

Passengers in cabins, charterer's right to carry, 103 

Payable in London, Freight, 20, 216, 248, 262 

Payable according to Net Weight delivered, Freight, 260 

People, arrests and restraints of, 174 

are the guveming power of the oountry, 174 

Perils, Excepted : me Exceptions. 

Perils of Navigation, 176 

PERILS OF THE SEAS, 176-180 
relation to act of God, 172, 177 
not on the seas, 177 
and stowage of goods, 178 

Perils of the Boads, 170, 176 

Pilferage, 182 

Pilotage Charges in port of refuge^ and general average, 218 

Pirates, exception of, 181 
are a peril of the sea, 178 
not Qneen's enemies, 173 
justify delay or deviation, 200 

Pitch, cargo of, 9d 

Placard as part of oontract of affreightment, 7 

Place of Loadino, usual, 90, 91 

Fledge, Indorsement of Bill of Lading acting as a, 132, 153 
effect on stoppage in transitu^ 143, 144 
effect of, on the oontract, 156 
effect of, on suits in tiie Admirtklty Conrt, 157-159 
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Pledqee or Bill op Lading, whea liable on the coutract, 156 
when can sue in Admiralty Court, 158 

POBT, what id a, 10, 192 

safe, what in a, and when, 81 

as ordered, 81, 82 

seaworfchineas in, 68 

charges, no lien at common law for, 278 

rules, breach of, when barratry, 18i 

of refuge, expenses in and general average, 217, 218, 332, 333 

of X., now in, 60, 65 

Pbecedent, Condition : Me Condition Fbecedent. 

Prejudice to Chabteb, without, 44, 46, 53, 266 

Presentee by Chabtbbebs, Bills of Ladinq as, 53 

Pbimaqe, meaning of, 247 

Princes, Bulebs, and Peoples, abbests of, 174 

Principals in Contract, who are, 24-31 
agent for, undiBclosed, 27, 31 
when bonnd by agent, 27 

Printed form of Contract, how construed, 22 
contradicted by clause in writing, 22 
biU of lading, how filled in, 129 

Prize-Court, decrees of, are arrests of princes, 174 

Proceed with all convenient Speed, Q^^ 72 

Proceed to a Port and there Load, 79, 9U 

Proceed to a Dock and there Load, 91 

Proceed to a beadt Quat Berth, 92 

Proceed to a Safe Port, 81 

Proceed to a Port as ordebkd, 81, 82 

Pboffts on Goods, when included in damages, 281 

PBOPERTY IN GOODS, passed by indordement of bill of lading, 2, 131, 
132 
passed absolutely, 131, 132 
passed conditionally, 131, 134 
pasded withont indorsement, 133 
when passes by shipment, 133 
when JtM disponendi reserved, 131 
when not transferred by indorsement, 153, 154 
in goods shipped when reserved by vendor, 136 

when passed to vendee, 136 
who can sue for damage to, in Admiral ly Court, 157-160 

Protest, refiual to insert particulars in, is not breach of duty by master, 159 

PoRCHASER OF Shcp, wheu bound by charter, 36 

QuALTiT Marks on Goods, 52 
Quality and Quantity unknown, 115, 116 
Quarantine preventing loading, 233, 236 
Quay Berth ready, for loading, 92 
Queen's Enemies, 173 

Railway Delays, preventing loading or unloading, 98 
Rata, Froght pro : see Freight pro rata. 
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Batx of Frbight, Captain to biqit Bills of Lading at ant, 44, 46, 54, 266 

Batifioation of Agkmt'8 Contract bt Pbinoifal, 27 
of agent's stoppage in traruitu, 140 

Bats, not act of God, 172 

not a peril of the sea, 178, 179 

BsADiNESs to Load, what is for ship, 96 
shipowner to give notice of, 97 

Beadt Quat Berth, 92 

Beadt to BBCEiyB Caboo in all Mat, 65 

Bbasonable TDfB, to load or unload in, 72-77, 225 

BeOEIPT, IfATE'B .' $66 MaTE'S BeOBIFT. 

Beoeipt, Clean, what is : Appendix 11^ 309 
Bbceipt, bill of lading as, 6 
Beceipts, Cash, not documents of title, 145 
Befusal to load by charterer, effect of, 102, 103 
Beoisteb, ship's class on, statements as to, 61 
Begulab tubn, to load in, 94, 104, 240, 284 
Belease fob Freight in London, Appendix IL, 313 

Beloading Cabgo, and general ayerage, 218 

Bepairs, shipowner when bound to do, 69, 193, 194 
sale of car^o to pay for, 214 
in port of refuge, and general average, 217 

Bepresentations in charter, nature and effect of, 58 
not embolicd la charter, how material, 58 
by carrier's agent, when part of contract, 7 

Befudiation of Comtbaot for breach of conditions precedent, 58, 59 
for breach of implied conditions, 67 
for nnseaworthinees, 68 
for unreasonable delay, 67, 72-77 

Bespondentia, nature of, 207 

captain's power to bind cargo by loan on, 207-210 

Bestraint, Action of, by part owner, 36 

by mortgagee, 37 

Bestbaints of princes, rulers, and peoples, 174 

Bisk, at Merchant's, 188, 213 

Bisk, at Ship's, 112, 170 

Bisk of Craft, 170 

Bisks of Steam Natigation, 169, 175 

BoADS, perils of the, 170, 176 

Bobbers, 181 

BuLERS, Arrests and Bestraintb of, 174 

BuHOURS of restraints, not restraints of prince.-i, 174 

Bttnning Days and lay days, 233, 234 

Bust, exception of, 182, 183 
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Sacbifices, Genebal Average, 212, 213 ; Appendix lY., 331, 832 

Safe Port, what and when, 81 

if not, when ship ordered to it, 81 

Safely, meaning of, 82, 85 

Safely get, so near as she oak, 82-84 

does not allow delivery at nearest safe port, 83 

Sail oh or before, 65 

Sailing, statements as to time of, 65-67 

Sailing, Final, ld2 

Sale of ships, brokers for, 84 

of cargo, captain's power of on voyage, 193, 194, 204, 207 

of cargo, what is necessity for, 195, 204 

of damaged cargo, captain's power of, 204 

of cargo to raise money, by captain, 207 

of cargo, as general avemge sacrifice, 212, 214 

of cargo on voyage, effbct of on freight, 195, 260 

of cargo to pay its freight, 278, 326 

Salvage, a<;Teement8, captain's power to bind cargo by, 193, 194, 221 
captain not bound to collect from cargo, 222 
when payable by cargo-owners, 222 
for life, payable by ship and cargo, 222 
shipowner's lien for, 222, 274 
under demise charter, to whom payable, 3, 223 

Scuttling ship is barratry, 184 

Seas, Perils of the, 176-180 

Seaworthiness, implied undertaking of, 67-71 
when it must exist, 68 
in tugs, 69 

absence of, must exist in fact, not only in belief, 72 
exceptions and, 72, 171 
absence of, not a peril of the sea, 179 

Seizure and capture, 175 

Share in a Ship, owner of, when bound by charter, 36 
assignee of, when entitled to freight, 268 

Shareholder in Single Ship Ck)MPANY, 32 

SHIP, 

when charter of, amounts to demise, 2-6 
share in, owner of when bound by charter, 36 
assignee of share in, when entitled to freight, 268 
papers for, shipowner's duty to provide, 70 
unable to reach port of loading, 82, 85 
when ready to load, 90, 96 

her gear, and stevedore, 109, 110, and Appendix II. 
her responsibility, when it commences, 112 

when it ceases, 230 
conditions of her responsibility, 112, 113 
non-arrival of, no evidence of negligence, 115 
with no owner domiciled in England or Wales, who can sue, 157, 160 
general average sacrifice of, 212, 215 
general average expenditure on, 212, 216 
when is ready to discharge, 224 

Smp-DAMAOE, meaning of, 170 
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Ship's husband, position and powers of, 82 
statutory provisions as to, 32, 829 

Ship Lost ob mot Lost, 245, 249 

Ship's bisk, at, 113, 158 

Ship's Tackles, fboh, 230, 231 

Shipment, when passes property, 133 

SHIPOWNER, 

his work with regard to ship, 33, 34 

bis work abroad, whom done by, 33, 34 

when liable to shippers of goods ignorant of charter, 42-44 

when liable to thira parties fur dealings with goods, 43 

when bound by bills of lading signed by captain or broker, 47-54 

his implied nndertakings, 67 

his undertaking of seaworthiness, 67-70 

undertaking to proceed without delay, 72-77 

undertaking to proceed without deviation, 198-202 

duty to proceed to port of loading, 73, 90 

to give notice of readiness to load, 90, 97 

duty to look after cargo, when it begins, 102 

taking goods before brought to place of loading, 102 

his position if charterer refuses to load, 102 

when may stow eoods on deck, 107 

and ballast and dunnage, 108 

to stow cargo safely, 70, 109-111 

and stevedores, 110 

liability to persons injured by stevedore, 1 10 

and statements in mate's receipt, 112 

and cesser clause, 116-128 

his duty on receiving notice to stop in trangitu, 152 

position under Bills of Lading Act, 155, 156 

liability for goods carried, 161 

his negligence not covered by exceptions, 185 

who is not common carrier, position of, 161 

when and how protected by exceptions, 189 

when and how sued to damage for goods, 191 

captain as agent of, on voyage, 193, 105, 196 

when captain should communicate with, before acting, 195 

duty to take care of goods on voyage, 202, 203 

power to tranship goods, 205-207, 252 

when bound to repair on voyage, 71, 205-207 

must either carry on, tranship, or hand over cargo, 205 

right to freight, when transhipping, 205, 252 

and cargo sold to raise money, 207 

expenditure by, and general average, 216, 217 

when can sue for general average, 220 

when liable for general average, 220 

when liable for salvage, 222 

and lien for salvage expenditure, 203, 222, 274 

when entitled to mdvage earned by chartered ship, 223 

liability for collision, 223 

not bound to give notice of ship's readiness io discharge, 224, 225 

to whom he should deliver, 133, 226, 227 

delivery by, where contlicting claims, 226 

where goods not claimed, 226-229 

when he may warehouse goods, 227, 228 

when he may carry goods on, 227, 251 

maintains his lien by warehousing, 227, 228 

statutory power to discharge goods, 228, 229, 324 
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SHIPOWNER— con^ifitted. 

and goods landed for nssortment, 229 ; Appendix II., 812 

and oveiBide goods, 229; Appendix II., 312 

can sue fm- d* murrege on implied contract, 241, 242 

earns full freight by delivery or readiness to deliver, 245 

and lump freight, 253 

position where delivery prevented by fault of shipper, 227, 229, 251, 252 

at what time entitled to freight, 245, 252, 262 

when may refuse deliverv, 262 

may give authority to collect freight, 264 

payment of freight to master or broker, when payment to, 264, 265 

master cannot retain freight against, 265 

his position, when freiglit is payable' to third person, 265 

and freigiit, when there is charter, 266, 267 

wlien his master signs bills of lading presented by charterer, 266 

cargo belonging to, freight fur, 259 

waiving his lien, and freight, 270, 277 

his liens on cargo, 274 

his lien for freigiit against whom, 276 

liow he may enforce his lien for freight, 267, 277, 278, 326 

how far bound to decrease charterei^s loss, 284-286 

Shifted in good condition, 115, 116 

SHIPPER, 

procures and fills in bill of lading, 7 

presents bill of lading for signature, 129 

when bound by contents of bill of lading, 7, 8 

when affected by stamps on bill of lading, 8 

position of, when there is a charter, 37-45 

who iji charterer, position of, 37-42 

ignorant of charter, 42 

aware of charter, 43 

whom he can sue, if there is a charter, 37-45 

where there is charter and sub-charter, 43 

fraud of, effect on bill of lading, 55 

undertaking not to ship dangerous goods, 77 

right to require proper stowage, 109 

and stevedore, 110 

and stowage, when there is charter, 110 

aware of stowage, 110 

and mate's receipt, 112 

and indorsement under Bills of Lading Act, 155, 156 

when can sue in toit, 190 

when can sue in contract, 190 

captain's duty to, 194 

liable for demurrage on bill of lading, 243 

implied contract to load or unload in reasonable time, 225, 237, 243 

preventing delivery, 227-229, 251, 252 

and freight, where there is a charter, 267, 268, 276 

when liable for freight, 262, 270, 271 

not discharged from freight by indorsement of bill of lading, 271 

when bound by lien in charter, 276 

and see Cabgo-owneb. 

Shiitino Agent has lien for charges on bill of lading, 279 

Shippimo CABD6 OS part of contract of affreightment, 7, 59 

SuiPPiNO note, Appendix II., 808 

Short delivery, effect on freight, 254, 255 
when freight pro rata payable for, 255 
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Shrinkaqb of cargo, and freight, 260 

SHurmra our goods, effect of, 79 

SiONATUBE of bill of lading, 6 
of agent, to charter, 2^1 

Single Ship Gompanies, managing owner iu, 32 
ahareholders in, 82 

BMUQOLiNa, when barratry, 184 

Snowstorms preventing loading, 98, 99 

Spabs, cutting away of, and general average, 215, 216 

Speed, with all oonvenient, 66 

Spiles, meaning of, 169 

Stamps on charter, 1 ; Appendix III., 827 
on bill of lading, Appendix III., 327 
restrictive, on bill of lading, 8, 130 

Standard hundbed, St. Petebsbxtbo, 261 

Steam navigation, risks of, 169 

Steamship, meaning of, 60 

Stevedore, shipowner to use same skill as, 109 
and shipowner's liability, 109 
liability of, 110 

and dock companies, Appendix 11. 
and ship's gear, 110, Appendix II. 

Stop fob Freight, Appendices IL, 311 ; III., 825 
effect of, 278 

STOPPAGE IN TRANSITU, 
definition of, 138, 139 
not a rescission of contract, 138 
is exercise of lien for price, 138 
by whom exercised, 139 
against whom exercised, 141, 142 
when exercised, 140 
against whom invalid, 143, 144 
when right of, ends, 146-152 
and part payment, 139 
and payment by bills of exchange, 139 
what is insolvency to justify, 140 
against purchaser from vendee, 141, 142 
and carrier's lien, 142 
and attachment, 142 
and other claims in goods, 142 
effect on, of indorsement of bill of lading, 143, 144 
when transit begins, 146 
and wrongful or mistaken delivery, 146 
and master's refusal to deliver, 146 
no need for till vendor loses possession of goods, 146 
what is delivery, to divest, 148 
and delivery to forwarding agent, 149, 150 
divested by agreement between vendee and carrier, 151 
notice to, how given, 152 

shipowner's and captain's duty on receiving notice of, 152 
refusal by master to deliver to vendor on, is breach of duty, 159 
under demise charter, 3 

Storm, damage by, when a peril of the sea, 178 
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STOWAGE, 

BoaworthinesB in, 68 
on deck, custom of, when binding, 19 
on deck : tee Deck Gabgo. 
had, assent to by charterer or shipper, 106, 109 
broken, 106 

shipowner must ensare proper, 109 
who ultimately liable for, 110 
tally in : Bee Appendix II. 
nnd perils of the sea, 179 
negligent, effect on exceptions, 182, 187 
whether navigation, 187 
See LoADiNO. 

Stbanding, when a peril of the sea, 178 

Stbikes, 98, 100, 101, 169, 236, 237, 240, 241 
preventing loading, 98 

Slb-chabter and charter, shipper under, 43 

SuB-coNTRAOT, profits ou, whou recoverable as damages, 281 

SuFFIdKNT WATEB, IF, 86 

Sundays and holidays excepted, 233, 234 
Surety, when may stop in traimtUy 140 
SwisAT, exception of, 182 
SwELLiNO of cargo, and freight, 260 
SwoBDFiBH, a peril of the sea, 177 

Tackle, Ship's, general average sacrifice o^ 215, 216 
from, 231, 320 

Tally, in loading. Appendix II. 

Telegraph, effect of, on captain's position, 85 
when captain should use, 197 

Telegraphio Authority, 29 

Terms of the (Contract, nature and effect of, 58 

Thieves, 181 

Through Bill of Lading : see Bill of Lading. 

Tidal Harbours, loading in, 83 

Tide, at all times of, 86 

Time charter, seaworthiness in, 69 
freight in, 247 
freight in, when payable, 262, 268 

Time, statements as to, when conditions precedent, 65-67 

Time, in fixed, to load or unload in, 234, 235 

Time, to load or unload in reasonable, 72-77, 225, 237 

Tonnage or burden of ship, when condition precedent, 62-^ 

Tons weight and measurement, 20, 63 

Tort, who can sue in, for negligent carriage of goods, 148, 149, 190 
who can be sued in, 191 

Tow AND ASSIST YeSSELB IN ALL SITUATIONS, 198, 199 
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Towage, when a deyiation, 199 
Trading, illegal, when barratry, 184 

TRANSHIPMENT, 

shipowner's nnd captain's power of, 193-196, 205, 20G 
and freight, 205 

Transit, when begins and ends : tee Stofpage in Transitu. ^ 

Tugs, seaworthiness and efficiency of, 69 

Turn, in bbqular, 94, 104, 240, 281 

Ullage, meaning of, 169 

Unavoidable, meaning of, 71 

Undertakings in charter, 67 

implied, relation of to exceptions, 171 

Undisclosed Principal, Agent for, his ijabilitt, 27, 31 

Unknown, weight, value, and contents, 55, 115, 116 
quality and quantity, 115, 116 

Unliquidated damages, lien for, 123 

UNLOADING, 

chnrtercr's duty in, 224 

notice to charterer of ship's readiness not required, 224, 225 

captain's duty in, 225-227 

where cargo not claimed, 227 

how long allowed ooiiBignee for, 225-229 

shipowner's statutory power of, 228, 229 

construed by customs of port of discharge, 19, 225 

outside port, ship when bound to unloa(1, 81, 85-90 

and dt*murrage, 232-241 

and damages for detention, 232 

in fixed time, 234, 235 

in reasonable time, 237 

with customary despatch, 238-241 

in customary manner, 238-241 

customs of London, Bristol, Liverpool, Glasgow, Hull, ns to, App. II. 

cargo, and general average, 217 

and Bee Loading. 

Unpaid Vendor : fee Vendor. 

Unbeaworthy : sec Seaworthy. 

Usage : 9ee Custom.- 

Usual and customary manner of loading or unloading, 95, 238-241 

Usual despatch op loading or unloading, 98, 238-241 

Usual place op loading or discharge, 90, 91 

Value and contents unknown, 55, 115, 116 

Variation of charter by parol evidence, 11, 18, 24 

Vendee, position of, under conditional indorsement, 135 

wlint is insolvency of, to justify stoppage in transitu, 140 
purchasc-r from, position of, as against stoppage in transitu, 141 
when delivery to ends transit, 147, 148 
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delivery of goorU in Ids ship, 147, 148 
delivery of goods in ship chartered by, 147 
wiien his agreement with carrier ends transit, 151 
delivery of goods to his warehouse, 148 

Vebtdor, unpaid, securities of, 133 
reservingj'ua disponendi^ 134 
indorsing bills of lading conditionally, 134-138 
who is, 139, 140 

when he may stop in transitu, 138, 139 
when his ag^nt may stop, 140, 141 
his position when his vendee has resold, 141, 142 
his position as against carrier, 142 
his position as ag>iinst other claims, 142 
when lodS of possesbion by, ends transit, 148 

Ventilation, shipowner's duty to provide, 202 
Vermin, whether a peril of the sea, 179 

VOYAGE, 

commercial frustration of, 67, 72 

seaworthiness on, 68 

wear and tear of, not a peril of the sea, 179 

exceptions in the course of, 187 

captain's authority on, 193-198 

shipowner's duty to take care of goods on, 202, 203 

captain's power to complete, by raising money on cargo, 207 

charter, frei$i:ht in, 247 

delivery durin^i:, effect on freight, 251, 256 

" freight in full for,** 261 

Waiveb of conditions precedent, effect of, 58, 59 
of lien, 277 

War, effect of, on contract, 9, 102 
not a peril of the seas, 179 
justifies delay or deviation, 200 

WABEHOusiNa cargo and general avemge, 218 

shipowner's right, where cargo not claimed, 227-229 
shipowner's lien maintained by, 227-229 

Warehouseman and delivery ordors, 145 

and delivery of goods, 218, 219 ; Appendix III., 325 
when can end stoppage in transitu, 149, 150 

Warrant, Dock, as document of title, 139 
Warranty : see Undertaking ; Rsfrbsbntation. 
Water, cargo damaged by, and general average, 214 
Waterborne goods : see Appendix II., 309, 310 
Wear and tear of vojago not a peril of the seas, 179 
Weather preventing loading or discharging, 98 
Weight delivered. Freight payable by net, 260 
Weight and measurement, tons op, 63 
Weight, value, and contents unknown, 55, 115, 116 
Wharfage dues and overside goods, 278 ; Appendix II. 
Wharfage Note, 309 



370 INDEX. 

Whabfinger: ue Warehouseuan. 

Whereabocts, Ship's, when condition precedent, 65-67 

WoBKiNO DATS, and lay days, 234 

Worms, not a peril of the seas, 179 

Wrbgeers, a peril of the seas, 178 

York- Antwerp Rules, 221 ; Appendix IV., 331 
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